ARE UNIONS A CONSTITUTIONAL ANOMALY?

Cynthia Estlund*

This term in Friedrichs v. California Teachers Ass’'n, the Supreme Court will
consider whether ordinary public employees may constitutionally be required
to pay an “agency fee,” as a condition of employment, to the union that repre-
sents them in collective bargaining. The Court established the terms of engage-
ment in the 2014 decision Harris v. Quinn, which struck down an agency fee
on narrower grounds while describing the current doctrine approving agency
fees, blessed many times by the Court itself, as an “anomaly.” This Article asks
whether labor unions are themselves anomalies in our legal system, particu-
larly in their constitutional entitlements. Its answer is a qualified and compli-
cated “yes.”

Unions are indeed distinct in our legal system—distinct even among private
entities with public regulatory functions, which have frequently provoked con-
stitutional controversy. On the one hand, unions are voluntary associations of
workers with constitutional entitlements to freedom of expression and associa-
tional autonomy. On the other hand, unions are both regulated and regula-
tory actors within a statutory scheme that sets them far apart from other
voluntary associations. They are subject to a sui generis constellation of rights,
powers, restrictions, and duties—a quid pro quo that both constrains and
empowers unions, and that is embodied in the paradigmatic case that is the
central focus here, in the National Labor Relations Act, the Taft-Hartley Act,
and the Landrum-Griffin Act. Whatever the wisdom of that quid pro quo—
and it has been criticized from both ends of the political spectrum—it provides
an essential context for adjudicating constitutional claims by and against
unions.

This Article calls for reframing those constitutional claims to include both the
quid and the quo of labor law—not only the alleged burdens that the labor
laws impose on unions or individuals, but also any logically linked benefits or
powers it confers on the claimant. If the alleged burden is logically linked to
some corresponding benefit or power, the latter may offset or justify the for-
mer, and lower the level of constitutional scrutiny required. Rigorous attention
to both the additions to and subtractions from unions’ entitlements under the
labor laws, along with a cautious approach to the threshold question of state
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action, is necessary to preserve the residual yet fundamental autonomy inter-
ests of unions. The proposed analysis recasts not only the agency fee contro-
versy and the related puzzle posed by state “right-to-work” laws, but also
recurring challenges to the constitutionality of restrictions on union expression
and recent efforts to bring “worker centers” under the umbrella of labor law.
At the same time, it offers clues to the future of unions and labor law if the
Court continues down the path foreshadowed in Harris.
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INTRODUCTION

This term in Friedrichs v. California Teachers Ass’'n' the Supreme Court
will consider whether ordinary public employees may constitutionally be re-
quired to pay an “agency fee,” as a condition of employment, to the union
that represents them in collective bargaining. The Court established the
terms of engagement in 2014 in Harris v. Quinn,> which struck down an
agency fee provision on narrower grounds, but which expanded the “right to
refrain” from associating with unions and raised the specter of constitution-
alizing the “right-to-work” regime that now prevails in nearly half the states.
Along the way, the Court proclaimed the current agency fee regime, blessed
many times by the Court itself, to be an “anomaly.” This Article takes that
observation as a point of departure for a broader inquiry into whether labor
unions are themselves anomalies in our legal system, particularly in their
constitutional entitlements. The answer is a qualified and complicated “yes.”

It is important not to overstate the anomaly, for unions belong to a
larger category of private entities with public regulatory functions.> As Pro-
fessor Louis Jaffe observed in 1937, the legislature “has neither the personnel
nor the information to provide the detailed day-by-day regulation which is
necessary if regulation is to be responsive to complex, ever changing situa-
tions.”* Nor are administrative bodies always up to the job. Rather, “[g]roup
self-government” by regulated actors can better solve some problems—for
“experience and experiment lie immediately at hand”—and better satisfy
demands for participation and self-expression in a complex democratic soci-
ety.> The New Deal launched a number of experiments in group self-govern-
ment, some short-lived, others more enduring.® More recently, much

1. No. 13-57095, 2014 WL 10076847, at *1 (9th Cir. 2014), cert. granted, 83 U.S.L.W.
3653 (U.S. June 30, 2015) (No. 14-915).

2. 134 S. Ct. 2618 (2014)

3. For a classic early examination of the role of private groups in governance, see Louis
L. Jaffe, Law Making by Private Groups, 51 Harv. L. Rev. 201 (1937).

4. Id. at 211-12.
5. Id. at 212.

6. In addition to the New Deal framework for collective bargaining, some New Deal-era
programs delegated self-regulatory powers to trade associations and professional associations,
the modern versions of which have generated a variety of constitutional controversies. See infra
text accompanying notes 11—14. The idea of governing in part through private intermediate
organizations—corporations, unions, trade and professional associations—has roots in both
American and European reflections on how best to govern an increasingly complex industrial
society. See James Q. Whitman, Of Corporatism, Fascism, and the First New Deal, 39 Am. J.
Cowmp. L. 747, 761-64 (1991). Although “corporatism,” as this cluster of ideas came to be
called, was neither historically nor logically allied with “fascism,” for historically contingent
reasons that association took hold in the American mind in the 1930s. See id. at 754—55. It
helped to doom the “First New Deal” and curbed the nature and extent of “corporatist” poli-
cies in the United States thereafter. Id. at 777—78. The “Second New Deal,” of which the NLRA
is a centerpiece, included more democratic and societal (versus state-directed) forms of group
self-government, along the lines advocated by Jaffe, supra note 3. In the realm of industry, the
governance strategy shifted from corporatism toward a hybrid of industry regulation and a
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modern regulatory scholarship has converged around the notion of “regu-
lated self-regulation,” and the importance of engaging both targets and ben-
eficiaries of regulation—mostly private corporations and private
associations—in the regulatory enterprise.” Labor law, in which collective
bargaining between unions and employers partially supplants direct regula-
tion of terms and conditions of employment, was and is a leading exemplar
of regulated self-regulation through private groups.®

Constitutional controversy has periodically flared over public regulatory
structures in which private groups play a leading role.® The controversy
peaked in the mid-1930s when the Court blew up central components of the
early New Deal partly because of improper delegation of legislative power to
private groups.'® But even after the New Deal “switch in time,” public regu-
latory schemes in which private institutions play central roles have drawn
constitutional scrutiny.'! Examples include vestiges of New Deal-style corpo-
ratism, such as state-backed trade associations;'> venerable vessels of profes-
sional self-regulation, such as the integrated bar associations that regulate
lawyers in many states;'* and innovative adjuncts to urban government, such
as “business improvement districts” that represent, tax, and regulate local
businesses.!*

reinvigorated competition policy. See Michael L. Wachter, Labor Unions: A Corporatist Institu-
tion in a Competitive World, 155 U. Pa. L. Rev. 581 (2007).

7. See IAN AYRES & JoHN BRAITHWAITE, RESPONSIVE REGULATION (1992); Peter Gra-
bosky, Beyond Responsive Regulation: The Expanding Role of Non-State Actors in the Regulatory
Process, 7 REG. & GOVERNANCE 114 (2013).

8. See CYNTHIA ESTLUND, REGOVERNING THE WORKPLACE: FROM SELF-REGULATION TO
Co-ReGguraTION (2010).

9. Private delivery of public services—such as private prisons, military contractors, or
hospitals—also raises constitutional questions, but of a different sort than I mean to include
here. On the former, see MARTHA MiNOW, PARTNERS, NOT RIVALS: PRIVATIZATION AND THE
PusLic Goop (2002); Gillian E. Metzger, Privatization as Delegation, 103 CoLum. L. REv. 1367
(2003).

10.  See Carter v. Carter Coal Co., 298 U.S. 238 (1936); A.L.A. Schechter Poultry Corp. v.
United States, 295 U.S. 495 (1935).

11. The Affordable Care Act (ACA) alone generated two recent examples: National Fed-
eration of Independent Businesses v. Sebelius, 132 S. Ct. 2566 (2012), holding that the individual
health insurance mandate was beyond Congress’s power to regulate commerce (though mostly
within its taxing power) because it was more properly viewed as compelling commerce between
individuals and private health insurance companies; and Burwell v. Hobby Lobby Stores, Inc.,
134 S. Ct. 2751 (2014), holding (the same day as Harris) that closely held for-profit corpora-
tions had a right to opt out of the ACA mandate to provide contraceptive coverage for their
employees on religious grounds. Hobby Lobby was decided under the Religious Freedom Res-
toration Act, 42 U.S.C. §§ 2000bb to 2000bb-4 (2012), but was quasi-constitutional in its
reasoning and closely allied with the Court’s free exercise jurisprudence.

12.  See, e.g., United States v. United Foods, Inc., 533 U.S. 405 (2001) (striking down
federal law requiring fresh mushroom handlers to pay assessments that are mainly used to
finance advertisements promoting mushroom sales).

13.  See infra text accompanying notes 118—121.

14. See, e.g., Kessler v. Grand Cent. Dist. Mgmt. Ass’n, 158 F.3d 92 (2d Cir. 1998) (re-
jecting one-person, one-vote challenge to business improvement district governed by local
property owners). For a review of the constitutional issues in this arena, see Richard Briffault,
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One constitutional challenge to some of these public—private regulatory
schemes is that they violate a First Amendment right to refrain from associ-
ating with private organizations and from contributing to their expressive
activities.'> The single biggest target of these First Amendment challenges,
and a recurring source of constitutional litigation from the New Deal to the
present, has been organized labor. Under U.S. labor laws, unions typically
represent not only their own members but also some nonmembers of the
union, some of whom object to paying dues or fees that may be required of
them as a condition of employment. Those objectors have contributed to
and benefited from an expanding constitutional right to refrain from what
they claim is compelled association and expression.

For private entities with public regulatory functions, it may be inevitable
that those regulatory functions come with powers, responsibilities, and re-
strictions that would otherwise be intolerable, or at least anomalous, for
voluntary associations in a free society. But that is about as far as generalities
will take us in understanding the nature of labor unions for purposes of
constitutional adjudication. Unions are unlike other organizations in our
society, even other private groups exercising public regulatory functions.
Very simply, context matters, and it should matter in adjudicating constitu-
tional challenges that arise from the mix of public and private power in the
labor setting, just as it should in other settings. This Article contends for
what Professor Pildes calls “institutional realism”¢ in the constitutional re-
view of claims by and against labor unions. Pildes addresses the constitu-
tional status of public institutions such as courts and administrative
agencies,'” but the virtues of realism versus formalism apply when analyzing
private institutions that play a central role in public regulatory schemes. In-
stitutional realism in the labor law context requires courts to grapple with
the institutional particularities of labor unions and labor law.!®

Unions are voluntary membership associations with a long history of
independent activism, a foundational claim to organizational autonomy,
and constitutional rights to freedom of speech and association.!” They were

A Government for Our Time? Business Improvement Districts and Urban Governance, 99
Corum. L. Rev. 365, 430—54 (1999).

15. For a perceptive critique of the expanding “right to exit,” or to “ ‘opt out’ of some
central public or civic project,” see Robin West, A Tale of Two Rights, 94 B.U. L. Rev. 893,
894-95 (2014).

16. Richard H. Pildes, Institutional Formalism and Realism in Constitutional and Public
Law, 2013 Sup. Ct. REV. 1.

17. Id.

18. This is a call for categorical or “wholesale” realism about unions—one that is sensi-
tive to their basic legal architecture, not to the particulars of one union or another at some
particular time. That is how Pildes approvingly characterizes the argument about state courts
in Burt Neuborne, The Myth of Parity, 90 Harv. L. Rev. 1105 (1977). Pildes, supra note 16, at
7-9.

19. See Catherine L. Fisk & Margaux Poueymirou, Harris v. Quinn and the Contradic-
tions of Compelled Speech, 48 Loy. L.A. L. Rev. (forthcoming 2015) (manuscript at 124—33),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2535400.

«
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central protagonists in the epic industrial conflict that roiled American soci-
ety for much of the past century, and they were also central to its settle-
ment.? By virtue of that settlement, unions became regulatory actors, as
well as regulated actors, in the administration of industrial relations and
became subject to a constellation of powers, privileges, duties, and restric-
tions unique to labor relations.

Labor law both restricts and empowers labor unions in ways that set
them apart from other voluntary associations.?! Consider the current con-
troversy over unions’ ability to collect an agency fee from workers they re-
present, including objecting nonmembers. It is indeed unusual for voluntary
associations to be able to demand fees from nonmembers. But it is equally
unusual for voluntary associations to bear legal responsibilities toward non-
members, as unions do when chosen by a majority of workers within a bar-
gaining unit to serve as the exclusive representative for all. Over several
decades, Congress and the Court hammered out a constitutional compro-
mise over the agency fee issue that governs both the public and private sec-
tors: individuals cannot be compelled, as a condition of employment, to join
a union or contribute money to a union’s political and ideological activities.
But employees can be required, if a contract so provides and if state law
allows, to pay the portion of union dues that reflects the costs of collective
bargaining and contract administration activities. The latter was necessary,
the Court said, to prevent workers from “free riding”—benefiting from the
union’s services without paying for them.?

Alarm bells went off in the union bar in 2012 when a majority of the
Court characterized the prevailing constitutional compromise over unions’
ability to demand a fee from nonmembers as “something of an anomaly.”?
It is an anomaly that the Court found unacceptable for the so-called partial
public employees in Harris—home health care workers who were state em-
ployees only for limited purposes—and that the Court will closely scrutinize
in Friedrichs when it confronts the challenge to agency fees in the core of
public employment. And if history is any guide, the issue will soon be raised
in the private sector, where the First Amendment claim will face an impos-
ing state action hurdle.

This Article uses the agency fee conundrum as a point of entry into a
deeper inquiry into the nature of unions in our legal system and elsewhere.
The power to compel dissenting nonmembers to pay an agency fee to a
union must be understood as part of a tacit legislative bargain—a larger
constellation of rights, powers, restrictions, and duties that U.S. labor law

20. See infra Section L.A.

21. For example, labor law restricts union expression in ways that would be unconstitu-
tional if applied to ordinary voluntary associations. See infra text accompanying notes
162—-184.

22.  See infra text accompanying notes 33—86. For a thoughtful constitutional defense of
the pre-Harris agency fee structure along distinct but compatible grounds to those urged here,
see Fisk & Poueymirou, supra note 19.

23. Knox v. Serv. Emps. Int’l Union, Local 1000, 132 S. Ct. 2277, 2290 (2012).
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confers or imposes on unions. The free-rider problem at the heart of both
Harris and Friedrichs only hints at the larger quid pro quo by which the
labor laws constrain and empower unions.* Some of its particulars vary
across the federal and state laws that govern private and public sector labor
relations. But the basic architecture of all those labor laws echoes the Na-
tional Labor Relations Act (NLRA) regime that governs most of the private
sector and that will serve as the paradigmatic case here.

Under the NLRA, unions gained powers and privileges unlike those of
other voluntary associations. Those powers and privileges are mainly em-
bodied in the principle of exclusive representation and the employer’s duty
to bargain in good faith, both of which are contingent on a collective deci-
sion by a majority of employees in a particular workplace in favor of union
representation.?> But unions have also lost large chunks of the autonomy and
freedom of action that other voluntary associations enjoy, or later came to
enjoy, under the First Amendment.?® Both the unusual powers of unions
(conferred by the original NLRA in 1935) and the unusual restrictions on
their associational and expressive freedoms (mostly codified into federal law
by the Taft-Hartley amendments of 1947 and the Landrum-Griffin Act of
1959) have repeatedly generated constitutional controversies. This Article
seeks to illuminate those controversies by linking the quid and the quo of
labor law—Dboth the additions to and the subtractions from unions’ entitle-
ments—in the constitutional analysis of its parts. The unusual restrictions
on unions, and the corresponding benefits to individuals, might justify the
unions’ unusual legal privileges and powers. That might help the unions in
their agency fee battles. But the reverse is also true: unions’ unusual legal
privileges and powers might justify some of the unusual restrictions on their
freedom and autonomy.

Either way, the first step in a sensible constitutional analysis in this
area—assuming a threshold finding of state action—is to identify the net
burdens imposed on the individual or institutional claimant. That requires
expanding the frame of analysis and asking whether the alleged burden on
constitutional rights—the rights of individuals in relation to unions or the
rights of unions themselves—is rationally linked to, and potentially offset or
justified by, a corresponding benefit or power that the rights-bearer enjoys
under the same legal framework.?” Juxtaposing the quid to the quo—the

24. The concept of a “quid pro quo” in labor law is unsurprising in a statute devoted to
encouraging bargaining, such as the quid pro quo between unions’ no-strike promise and
management’s agreement to arbitrate disputes under a collective bargaining agreement. Boys
Mkts., Inc. v. Retail Clerks Union, Local 770, 398 U.S. 235, 248 (1970); Textile Workers Union
v. Lincoln Mills, 353 U.S. 448, 455 (1957). Lincoln Mills has been criticized for its skew toward
management in Staughton Lynd, Investment Decisions and the Quid Pro Quo Myth, 29 Case W.
Res. L. Rev. 396 (1979). This Article elaborates a different quid pro quo that governs the
constitutional treatment of unions as institutions under the labor laws.

25.  See infra text accompanying notes 140—153.
26. See infra text accompanying notes 162—184.

27. The proposed analysis is an illustration of the “framing” exercise that appears fre-
quently, and usually sub rosa, in constitutional analysis, as elucidated in Daryl ]. Levinson,
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additions to and the subtractions from the baseline powers, privileges, and
restrictions that would otherwise apply to unions as voluntary associa-
tions—does a better job both of identifying the constitutional interests at
stake and of preserving the residual liberty and autonomy that both unions
and individuals ought to enjoy within the regulatory system of labor law.

The point here is decidedly not that the existing statutory quid pro quo
gets it just right, or that the courts should defer to “Congress’ striking of the
delicate balance” among the competing interests at stake in labor relations,
as the Supreme Court has been wont to do.?® As a policy matter, I join the
legions of labor law scholars who contend that the “delicate balance” struck
by Congress is far out of whack and sharply tilted against workers’ ability to
claim union representation and the benefits of collective bargaining.?® These
arguments are not irrelevant to the constitutional analysis of claims by and
against unions, but they are not constitutional arguments. This Article takes
the basic architecture of the existing labor law system as given, and asks how
it should shape the analysis of constitutional claims by and against unions. It
argues that the link between the quid and the quo must be more fine-tuned
than a general wave in the direction of “Congress’ striking of the delicate
balance.”

The thesis developed here recasts the First Amendment problem posed
by agency fees by clarifying—and dramatically deflating—the net burden on
individual rights imposed by the partial agency fee that unions in most
states can charge represented individuals. When both sides of the ledger are
considered, agency fees look less like an anomalous deviation from normal
constitutional principles and more like an integral and logical component of
a deliberately constructed system for regulating industrial relations—one
from which individuals should have no right to opt out. Indeed, state “right-
to-work” laws, which bar unions from recovering agency fees from non-
members who benefit from the union’s services, emerge as the real constitu-
tional anomaly, given the overall federal scheme. The quid pro quo thesis
gives reason to revisit the extent to which the NLRA preempts those state
laws.

Framing Transactions in Constitutional Law, 111 YALE L.J. 1311 (2002). See infra text accompa-
nying notes 219-220.

28. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 912 (1982) (quoting NLRB v.
Retail Store Emps. Union, Local 1001, 447 U.S. 607, 617 (1980) (Blackmun, J., concurring in
part)). That is the gist of the Supreme Court’s justification for upholding restrictions on un-
ions’ peaceful secondary picketing against First Amendment objections. See id.; infra note 282
and accompanying text.

29. For a small sampling of perspectives on the law’s tilt against workers’ collective ac-
tion, see JAMES B. ATLESON, VALUES AND ASSUMPTIONS IN AMERICAN LABOR Law (1983);
JuLius GETMAN, THE BETRAYAL OF LocaL 14 (1998); Karl E. Klare, Judicial Deradicalization of
the Wagner Act and the Origins of Modern Legal Consciousness, 1937-1941, 62 MINN. L. Rev.
265 (1978); Lynd, supra note 24; Joel Rogers, Divide and Conquer: Further “Reflections on the
Distinctive Character of American Labor Laws”, 1990 Wis. L. Rev. 1; Paul Weiler, Promises to
Keep: Securing Workers’ Rights to Self-Organization Under the NLRA, 96 Harv. L. Rev. 1769
(1983); Paul Weiler, Striking a New Balance: Freedom of Contract and the Prospects for Union
Representation, 98 Harv. L. Rev. 351 (1984).
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The quid pro quo thesis also casts a revealing light on other labor law
controversies, old and new. Consider, for example, the constitutionality of
restrictions on unions’ peaceful picketing enacted nearly seventy years ago in
the context of growing union power.*® The quid pro quo thesis suggests that
the role of federal law in buttressing union power might justify some of
those restrictions, but it calls for a more finely tuned inquiry than an invoca-
tion of “Congress’ striking of the delicate balance.” Specifically, to the extent
that the restricted forms of union expression are fortified by, or would trig-
ger, extraordinary powers or privileges that the law grants to unions, that
might justify some of the law’s extraordinary restrictions on union
expression.

The quid pro quo thesis also illuminates a recent controversy over the
legal status of “worker centers”—informal associations of workers that ad-
vocate for low-wage workers.?! The claim that worker centers are “labor or-
ganizations” under the NLRA attempts to divorce labor law’s quid from its
quo—to impose the extraordinary restrictions of federal labor law on volun-
tary associations of workers that neither exercise nor claim the special privi-
leges and powers of unions. Without these special privileges and powers,
there is no constitutional justification for narrowing the First Amendment
freedoms of association and expression of these voluntary associations. In-
deed, the present status of worker centers may foreshadow the future of
unions. For if the special legal privileges and powers of unions become too
eroded by legislative or judicial action, they may cease to supply a justifica-
tion for the exceptional duties and restrictions that the law imposes on un-
ions. The point will be sharpened if the “right-to-work” movement succeeds
in its campaign against all agency fees and, by design or by implication,
against the principle of exclusive representation.

Part I of this Article sketches the background of the agency fee debate
and takes note of some of its peculiar features, aiming to elucidate the
anomalous nature of unions. Part II outlines the basic architectural features
of labor law—the components of the quid pro quo—that render unions
anomalous in our legal system. It also argues that, while the precise contours
of the quid pro quo in U.S. labor law are distinct, some kind of distinct quid
pro quo is common to western industrial relations systems, for its roots lie
in the nature of wage labor and labor conflict in democratic market econo-
mies. Part III proposes a reframing of the constitutional analysis of claims by
and against unions that takes appropriate account of the quid pro quo in
U.S. labor law, and it applies the proposed analysis to several live constitu-
tional controversies involving unions: the agency fee problem, the puzzle of
state “right-to-work” laws, the constitutionality of restrictions on union ex-
pression, and the legal status of worker centers. And it briefly considers

30. See infra Section II.A.2.

31. Benjamin Sachs, Worker Centers and the “Labor Organization” Question, ON LABOR
(Sept. 1, 2013), http://onlabor.org/2013/09/01/worker-centers-and-the-labor-organization-
question/ (describing recent advocacy efforts).
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some consequences for the future of unions in a hypothetical post-agency
fee, post-exclusivity world.

A better theory of unions will not reverse the longstanding trend of
union decline. Indeed, it may be vain to hope that a better theory of unions
will alter even the course of constitutional adjudication in labor law. Judicial
attachment to an ever more robust individual right to refrain from collective
decisions and institutions and growing skepticism toward organized labor
are mutually reinforcing; together they act as a powerful prism, bending the
light cast by theory. Even so, a better legal theory of unions may illuminate
the current path and where it might lead in the field of labor law.

I. PurTtiNG THE AGENCY FEE CONTROVERSY IN CONTEXT

The campaign against mandatory union fees began soon after the New
Deal labor legislation put the force of federal law behind the right to form a
union and bargain collectively. Under both the NLRA3? and the earlier Rail-
way Labor Act (RLA),* once a majority of employees in an appropriate bar-
gaining unit chooses to be represented by a union, the union becomes the
exclusive representative of the whole bargaining unit, and the employer has a
duty to bargain with the union over all employees’ wages and working
conditions.**

One thing unions have historically bargained for is “union security”—
provisions that require workers to join the union or pay union dues as a
condition of employment.** Union-security provisions, whose changing na-
ture is at the heart of this story, were controversial both inside and outside
the labor movement. For some labor activists on the left, union-security
provisions tended to promote union bureaucratization and insulation from
the rank-and-file.* But those provisions were also controversial among a
coalition of anti-union activists who claimed the appealing moniker “right-
to-work.”?” The political branch of the “right-to-work” campaign produced
a series of state “right-to-work” or “open shop” laws, most of which bar any

32. 29 U.S.C. §§ 151-169 (2012).
33. 45 U.S.C. §§ 151-188 (2012).
34. 29 U.S.C. § 159(a); 45 U.S.C. § 152, Fourth.

35. As part of union security, unions often bargain for “dues check-off,” or deduction of
dues from employees’ paychecks. Michael M. Oswalt, Note, The Grand Bargain: Revitalizing
Labor Through NLRA Reform and Radical Workplace Relations, 57 DUKE L.J. 691, 698—99, 702
n.60 (2007).

36. See Staughton Lynd, Ideology and Labor Law, 36 STaN. L. REv. 1273, 1283—84 (1984)
(book review). Lynd reports ACLU opposition to emerging labor reform proposals in 1933—
specifically to the endorsement of exclusive representation, the closed shop, and dues check-
off—for their tendency to entrench union bureaucrats to the detriment of rank-and-file
worker activists. Id. at 1295-96. Lynd is particularly critical of dues check-off provisions:
“union representatives no longer had to approach the membership on the shop floor in order
to collect dues, and came to enjoy a secure income insulated from accountability” and insula-
tion from the rank-and-file membership. Id. at 1283—84.

37. SopHIA Z. LEE, THE WORKPLACE CONSTITUTION FROM THE NEW DEAL TO THE NEW
RiGgHT 56—78 (2014).
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requirement of union membership or fees as a condition of employment.?
The legal branch of the campaign has produced dozens of judicial decisions
on the constitutionality and contours of mandatory union fees.

In view of its larger agenda, this Article begins with a brisk stroll
through the historical and constitutional landscape surrounding the agency
fee question.® It tarries for a while in the 1940s, for, with one exception
discussed in Part II, that is the last time Congress made major revisions to
the basic labor law framework that governs most of the private sector
today.

A. A Short History of the Long Campaign Against Union Security

The Supreme Court’s 1944 decision in Steele v. Louisville ¢ Nashville
Railroad Co.*! is a fitting place to begin. Although not a case about union
security, it was the Court’s first effort to reckon with the constitutional im-
plications of union conduct in the post-New Deal era. The plaintiff in Steele
was a black railroad worker who was represented in collective bargaining by
an all-white union. Based on majority support in the larger bargaining
unit, the union was designated under the RLA as the workers’ exclusive rep-
resentative, and it proceeded to bargain with the employer to marginalize
black workers and ultimately drive them out of their jobs.*> That was what
exclusive union representation meant for many black railroad workers in the
Jim Crow era. (Fortunately for them, the RLA then barred “closed shop”
and “union shop” agreements, which limited employment to union mem-
bers.* In industries covered by the NLRA, closed-shop agreements in some
trades made all-white unions the gatekeepers to the trade and prevented
black workers from even getting a foot in the door.*)

Faced with this injustice, the Supreme Court read into the RLA a union
duty to fairly represent all of the workers in the bargaining unit.*¢ It did so

38. See Raymond L. Hogler, The Historical Misconception of Right to Work Laws in the
United States: Senator Robert Wagner, Legal Policy, and the Decline of American Unions, 23
HorsTrA Las. & Empr. LJ. 101, 129-31 (2005); infra text accompanying notes 48—57.

39. The history of both the agency fee controversy and the civil rights challenges to
unions is brilliantly traced in LEE, supra note 37. For my review of Lee, see Cynthia Estlund,
How the Workplace Constitution Ties Liberals and Conservatives in Knots, 93 Tex. L. Rev. 1137
(2015) (book review).

40. Cynthia L. Estlund, The Ossification of American Labor Law, 102 CoLuM. L. REv.
1527, 1532—-44 (2002).

41. 323 U.S. 192 (1944). The story of Steele is retold in LEE, supra note 37, at 28—34. See
generally Deborah C. Malamud, The Story of Steele v. Louisville & Nashville Railroad: White
Unions, Black Unions, and the Struggle for Racial Justice on the Rails, in LABOR LAW STORIES 55
(Laura J. Cooper & Catherine L. Fisk eds., 2005).

42. Steele, 323 U.S. at 194-96.

43, Id.

44. Ry. Emp. Dep’t v. Hanson, 351 U.S. 225, 231 (1956).

45. Note, Discrimination by Labor Union Bargaining Representatives Against Racial Mi-
norities, 56 YALE L.J. 731 (1947).

46. Steele, 323 U.S. at 202—-03.
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to avoid “constitutional questions.” Of course, constitutional questions
would arise only if the discrimination stemmed from “state action.” But
state action was arguably present here in the statutory principle of exclusive
representation: “For the representative is clothed with power not unlike that of
a legislature which is subject to constitutional limitations on its power to . . .
discriminate against . . . those for whom it legislates and which is also under
an affirmative constitutional duty equally to protect those rights.”#” That
sentence was virtually the entire analysis of the state action question that the
Court avoided by finding a statutory duty of fair representation. Steele’s
broad but vague theory of state action has cast a constitutional shadow
under which the history of litigation against private sector unions has
unfolded.

By the time of Steele, the nascent “right-to-work” movement had al-
ready begun campaigning against mandatory union fees, and its lawyers had
begun to craft constitutional challenges to union-security provisions.*® Like
the Steele plaintiffs, the “right-to-work™ advocates sought to salvage an indi-
vidual constitutional right to work from the general disrepute into which the
old “liberty of contract” doctrine had recently fallen.** But they also relied
both on newly emerging constitutional case law protecting minority and in-
dividual rights and on an expanding concept of state action that Steele
hinted at.*® Turning the emerging liberal jurisprudence to the anti-union
cause was made easier in the early 1940s by the racially exclusionary prac-
tices of some unions and the power that they exercised over individuals’
ability to get or keep a job.’! In both closed shops, common in craft unions
of the American Federation of Labor (AFL), and union shops, favored by
some industry-wide unions of the Congress of Industrial Organizations
(CIO), union membership was a condition of employment, and the union
controlled membership.>

The “right-to-work” movement, together with anti-New Dealers, anti-
Communists, anti-collectivists, and moderates who believed that unions had
become too powerful, scored a colossal victory with the Taft-Hartley Act of

47. Id. at 198 (emphasis added).
48. See LEE, supra note 37, at 59—66.
49.  See id. at 62—66.

50. See id. at 64—66. One might detect opportunism if not cynicism in these arguments,
for the early “right-to-work” movement was funded largely by anti-New Deal conservatives
and industrialists, and it drew much of its popular support from southern white supremacists.
Id. at 128.

51. Id. at 129.

52. See Kenneth G. Dau-Schmidt, Union Security Agreements Under the National Labor
Relations Act: The Statute, the Constitution, and the Court’s Opinion in Beck, 27 Harv. J. oN
Lears. 51, 81-84 (1990). Industry-wide unions of the Congress of Industrial Organizations
(CIO) favored union shops, and the CIO was itself a pioneer of racial integration. See
LizaBETH COHEN, MAKING A NEw DEAL: INDUSTRIAL WORKERS IN CHICAGO, 1919—1939, at
333-37 (2d ed. 2014); William E. Forbath, Civil Rights and Economic Citizenship: Notes on the
Past and Future of the Civil Rights and Labor Movements, 2 U. Pa. J. or Las. & EmpL. L. 697,
702—05 (2000). That did not erase ambivalence or worse among the white rank-and-file, how-
ever. Forbath, supra, at 703.
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1947.5% Taft-Hartley amended the NLRA and fundamentally reshaped the
New Deal labor settlement. Some provisions directly curbed unions’ collec-
tive economic power vis-a-vis employers, largely by restricting unions’ abil-
ity to appeal to workers or consumers for their support in labor disputes.>
Other provisions of Taft-Hartley weakened unions’ power vis-a-vis individ-
ual workers. In particular, Congress abolished the closed shop and whittled
the union shop down from a requirement of membership (controlled by the
union) to a requirement of dues payment.>

After the Taft-Hartley Act, unions operating under the NLRA could no
longer lawfully control individuals’ right to work.> Yet the “right-to-work”
campaign against mandatory union fees continued. The amended NLRA
gave a green light to the ongoing campaign to pass “open shop” or “right-
to-work” laws at the state level; section 14(b) of the amended Act expressly
permitted states to bar contracts requiring union membership.”” The consti-
tutional battles also continued, and the state action issue moved to center
stage. (Public sector unionism, in which state action was more direct, was
still in the future.)

53. Labor Management Relations (Taft-Hartley) Act, 61 Stat. 136 (1947) (codified as
amended at 29 U.S.C. §§ 141-197 (2012)).

54. See infra Section IIL.B.3.

55. The NLRA as amended prohibits employer “discrimination in regard to hire or ten-
ure of employment . . . to encourage or discourage membership in any labor organization.” 29
U.S.C. § 158(a)(3). That is followed by two provisos: first, nothing in the Act precludes “an
agreement with a labor organization . . . to require as a condition of employment membership
therein” within 30 days after hiring. And second

[N]o employer shall justify any discrimination against an employee for nonmembership
in a labor organization (A) if he has reasonable grounds for believing that such member-
ship was not available to the employee on the same terms and conditions generally appli-
cable to other members, or (B) if he has reasonable grounds for believing that
membership was denied or terminated for reasons other than the failure . . . to tender the
periodic dues and the initiation fees uniformly required as a condition of acquiring or
retaining membership . . . .

Id. As the Court explained in Communications Workers of America v. Beck, “[t]aken as a whole,
§ 8(a)(3) permits an employer and a union to enter into an agreement requiring all employees
to become union members as a condition of continued employment, but the ‘membership’
that may be so required has been ‘whittled down to its financial core.”” 487 U.S. 735, 745
(1988) (footnote omitted) (quoting NLRB v. Gen. Motors Corp., 373 U.S. 734, 742 (1963)).

56. On the ground, unions continued to exercise considerable power over access to em-
ployment in many trades, partly because some outlawed union-security practices continued
“by subterfuge in many instances.” Clyde W. Summers, Union Powers and Workers’ Rights, 49
MicH. L. Rev. 805, 807 & n.5 (1951).

57. NLRA section 14(b) provides: “Nothing in this subchapter shall be construed as au-
thorizing the execution or application of agreements requiring membership in a labor organi-
zation as a condition of employment in any State or Territory in which such execution or
application is prohibited by State or Territorial law.” 29 U.S.C. § 164(b). That provision has
been generally understood to allow state laws that prohibit not only agreements requiring
union membership, but also those requiring payment of any union fees. But that understand-
ing has come under some pressure as the Supreme Court has whittled down mandatory union
fees to the “fair share” agency fee. See infra text accompanying notes 244—248.
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By the late 1940s, the “right-to-work” lawyers had both Steele and Shel-
ley v. Kraemer®® to aid them in their constitutional attacks on union-security
provisions. But those provisions were located in privately bargained agree-
ments, not in the labor statutes, and courts rarely enforced them.* So the
“right-to-work” lawyers argued that there was state action whenever the
courts permitted a powerful private entity to infringe the constitutional
rights of individuals.®® Among other things, this theory would have upended
the venerable but much-criticized employment-at-will doctrine and exposed
private employers to a wide array of constitutional rights claims.®! Although
the Supreme Court never went as far as “right-to-work” advocates (and
some civil rights advocates) urged it to, beginning in the 1940s the Court did
expand both the meaning of state action and the scope of substantive civil
rights and civil liberties, including freedoms of speech and association.s
Armed with those expanding constitutional rights, the “right-to-work”
movement continued its legal battle against mandatory union fees. Both the
labor movement and its adversaries counted many of the key decisions as
losses, for the former long sought to defend the entitlement to collect full
union dues from unit members, as the labor statutes on their face allowed,
while the latter maintained that any mandatory union fees violated the First
Amendment.*

The “right-to-work” advocates lost the maximalist argument in 1956 in
Railway Employees’ Department v. Hanson,** which upheld a union-shop
agreement under the RLA against the claim that it violated dissenters’ free
speech rights to compel them to join or pay any dues to a union that they
opposed. The Court in Hanson found state action in the RLA’s recent au-
thorization of union-shop agreements and its preemption of contrary state

58. 334 U.S. 1 (1948) (holding that judicial enforcement of private restrictive covenant
barring sale of real estate to black buyers was state action in violation of the Fourteenth
Amendment).

59. See LEE, supra note 37, at 75—77.

60. They argued in one brief: “No distinction can properly be made as to whether the
judicial action challenged on constitutional grounds is affirmative or negative.” Id. at 77 (quot-
ing Br. Resp. Opp. Pet. Writ Cert., April 3, 1948, DeMille v. AFRA, 333 U.S. 876 (1948). For
one thoughtful critique of this state action theory, see Harry H. Wellington, The Constitution,
the Labor Union, and “Governmental Action”, 70 YALE L.J. 345 (1961).

61. See LEE, supra note 37, at 77, 231-33. Arguments for the abandonment of employ-
ment-at-will gained wide currency in the 1960s and 1970s. See, e.g., Lawrence E. Blades, Em-
ployment at Will vs. Individual Freedom: On Limiting the Abusive Exercise of Employer Power, 67
Corum. L. Rev. 1404 (1967); Cornelius J. Peck, Unjust Discharges from Employment: A Neces-
sary Change in the Law, 40 Onro St. L.J. 1 (1979); Clyde W. Summers, Individual Protection
Against Unjust Dismissal: Time for a Statute, 62 VA. L. Rev. 481 (1976).

62. See LEE, supra note 37, at 88—96, 232-33.

63. This account will be brief, for the history of this litigation is familiar, and well re-
counted elsewhere. For two excellent recent accounts, see id. at 56—78, 115—32, 223-55, and
Benjamin 1. Sachs, Unions, Corporations, and Political Opt-Out Rights After Citizens United,
112 Corum. L. Rev. 800, 811-19 (2012).

64. 351 U.S. 225 (1956).
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laws.®5 (The NLRA did the former, but not the latter.) Thus, the Court said,
though a union-security agreement under the RLA had “the imprimatur of
the federal law upon it,”% there was no constitutional violation: “[o]n the
present record, there is no more an infringement or impairment of First
Amendment rights than there would be in the case of a lawyer who by state
law is required to be a member of an integrated bar.”®” The plaintiff in Han-
son had failed to support the narrower claim “that compulsory membership
will be used to impair freedom of expression.”s

The narrower claim came five years later in International Ass’n of Ma-
chinists v. Street,* in which a majority of the Court held that the RLA itself
“denies the authority to a union, over the employee’s objection, to spend his
money for political causes which he opposes.”” Several justices found it in-
escapably clear that the RLA gave unions precisely that authority, and thus
found it impossible to avoid the constitutional question, but they disagreed
on how to resolve it. Justice Black would have held that “the federally sanc-
tioned union-shop contract” unconstitutionally allowed unions to finance
political causes that are deeply opposed by “those whose money has been
forced from them under authority of law,” and “injects federal compulsion
into the political and ideological processes.””' But Justices Frankfurter and
Harlan found “not a trace of compulsion” in allowing a union, “democrati-
cally elected by a majority of workers,” to enter into a union-shop agree-
ment “under the give-and-take of duly safeguarded bargaining
procedures.””? Even if there were federal compulsion, the constitutional
claim was “too fine-spun”: “The individual member may express his views
in any public or private forum as freely as he could before the union col-
lected his dues.””® Given the majority’s strained interpretation of the RLA,
however, the constitutional controversy remained unresolved.

Street established a basic compromise that lasted over half a century. It
was permissible to charge objectors for union expenditures that were ger-
mane to collective bargaining and contract administration; that was a legiti-
mate response to the free-rider problem otherwise created by the union’s

65. As of 1951, the RLA not only “permit[ted] the negotiation of union shop agree-
ments,” but “expressly allow[ed] those agreements notwithstanding” state laws. Hanson, 351
U.S. at 232.

66. Id.
67. Id. at 238.
68. Id.

69. 367 U.S. 740 (1961).

70. Street, 367 U.S. at 750.

71. Id. at 789 (Black, J., dissenting).

72. Id. at 807 (Frankfurter, J., dissenting). They added, citing Steele, that the RLA “for-
bids distortion of these procedures as, for instance, through racial discrimination.” Id. By the
time of Street, Congress had enacted the Labor-Management Reporting and Disclosure Act
(LMRDA), 29 U.S.C. § 431(a) (2012), which imposed standards of democracy, free speech,
and due process in internal union affairs, as well as extensive reporting and disclosure require-
ments. See infra text accompanying notes 178—180.

73. Street, 367 U.S. at 806 (Frankfurter, J., dissenting).
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duty of fair representation.” But it was not permissible to charge objectors
for political and ideological expenditures;” those charges failed to address a
free-rider problem and created a colorable “compelled speech” problem.

The Court extended the split verdict of Street to the public sector in
1977 in Abood v. Detroit Board of Education’s and to the rest of the private
sector, under the NLRA, in 1988 in Communications Workers of America v.
Beck.”” All of the relevant labor statutes—state and federal, public and pri-
vate—provided that a union supported by a majority within an appropriate
bargaining unit became the exclusive representative of all unit employees
and was required (by judicial construction) to fairly represent members and
nonmembers alike.”® As the Court explained in Abood, whatever minor in-
fringement agency fees entailed for dissenters’ free speech interests was justi-
fied by the state’s legitimate interest in preventing free riders from
undermining the union’s ability to represent the whole bargaining unit.”

Street, Abood, and Beck thus reached parallel results but by different
routes. In Abood, where state action was undeniable and constitutional
avoidance unavailable, the majority accepted the “fine spun” First Amend-
ment objection that Street avoided.® But it also accepted the free-rider argu-
ment to support the core agency fee.’! In Street, and again in Beck, the Court
avoided the constitutional issue by locating the distinction between chargea-
ble and nonchargeable expenses in rather strained interpretations of the
RLA and the NLRA. The Court has never decided whether there is state
action in a collectively bargained agency-shop provision that is merely per-
mitted by the NLRA.®

74. See id. at 768—70 (majority opinion).

75. Id.

76. 431 U.S. 209 (1977).

77. 487 U.S. 735 (1988).

78.  Sachs, supra note 63, at 811 & n.48.

79. See Abood, 431 U.S. at 224—26; see also Beck, 487 U.S. at 753; Street, 367 U.S. at 767.

80. Abood, 431 U.S. at 232-37.

81. Id. at 224-26. Justice Rehnquist agreed, though he did so based on his view of the
limited First Amendment rights of public employees. He chastised the liberal justices in the
majority for avoiding the implications of their prior decisions expanding public employee
speech rights. See id. at 242—44 (Rehnquist, J., concurring).

82. Brishen Rogers identifies in these decisions a “civil libertarian” conception of work-
ers’ freedom of association, in contrast to the “social democratic” conception that preceded it
(and the “neoliberal” conception that may be supplanting it). Brishen Rogers, Three Liberal
Concepts of Workplace Freedom of Association, BErk. J. or Emp. & Las. L. (forthcoming 2015)
(manuscript at 1), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2608034. The civil lib-
ertarian conception of freedom of association that came to the fore in Street and its progeny
distinguishes between economic and political associations; it condemns compelled support of
the latter but not of the former. Rogers seeks instead to rehabilitate a social democratic (and
New Deal) vision, which values associations of workers and their economic and political activ-
ities as a means of combating economic inequality. In that vision, individuals could be com-
pelled to join and pay dues to a majority-backed union, provided that they are entitled to
freely and equally participate in democratic union governance. I find Rogers’s analysis illumi-
nating and its potentially sweeping normative implications quite attractive. But this Article’s
aim is more internal to existing law (including parts of it that I would gladly revise). It seeks to
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As of Beck, the “right-to-work” advocates had succeeded in denying un-
ions the ability to require either full membership or contributions to their
political activities as a condition of employment and in making the core
agency fee-for-services the outer limit of union security nationwide in both
the private and public sectors. Most state “right-to-work” laws prohibit
mandatory union fees of any kind, and the NLRA, as conventionally read,
does not preempt those state laws.®* On that view, federal labor law allows
states to create a free-rider problem by denying unions the ability to require
workers to pay for services that federal law requires unions to render as part
of their duty of fair representation. In non-right-to-work states, federal la-
bor law enables unions to solve the free-rider problem by bargaining for
union-security provisions that require payment of the core agency fee as a
condition of employment. In all states, individual objectors have a right—
statutory in form, quasi-constitutional in content—to opt out of the politi-
cal portion of union dues.®

After Beck, the “right-to-work” advocates continued to batter the unions
with litigation, much of it reaching the Supreme Court, over precisely which
expenses were germane to collective bargaining and chargeable to dissenters
and which were not,® and over the procedures for allowing dissenters to opt
out of the nonchargeable portion of dues.®® But their ultimate goal remained
clear: workers should not have to pay any dues at all to a union they oppose,
even if the union represents them in collective bargaining and in grievances,
and even if it thereby secures higher wages and benefits for them. The Con-
stitution in their view compels an open shop, or a “right-to-work” regime,
across the country.

B. Harris v. Quinn, and Some Paradoxes in the Agency Fee Debate

That maximalist claim recently prevailed for one group of public em-
ployees in Harris v. Quinn. The Harris petitioners were several in-home care
workers employed both by the state of Illinois and by individual clients.®”
State employment had allowed the workers to choose union representation,
which they did by majority vote, and to engage in collective bargaining,
which yielded them a near-doubling of their wages, health insurance, and

elucidate the existing statutory architecture of labor law and its implications for the constitu-
tional analysis of its parts.

83. That is despite a more-than-plausible reading of the NLRA to the contrary. See infra
text accompanying notes 250—274.

84. Notably, corporate shareholders enjoy no parallel right to opt out of contributing to
corporations’ political expenditures, now permissible under Citizens United v. Federal Election
Commission, 558 U.S. 310 (2010). Professor Sachs argues persuasively that the asymmetry is
unjustifiable. See Sachs, supra note 63.

85. See, e.g., Locke v. Karass, 555 U.S. 207 (2009); Lehnert v. Ferris Faculty Ass’n, 500
U.S. 507 (1991); Chi. Teachers Union, Local No. 1 v. Hudson, 475 U.S. 292 (1986); Ellis v.
Bhd. of Ry., Airline & S.S. Clerks, 466 U.S. 435 (1984).

86. See Harris v. Quinn, 134 S. Ct. 2618, 2633 (2014).

87. Id. at 2623-24, 2626.
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training and safety provisions.*® And it required the workers, including those
who opposed union representation, to pay a “fair share” agency fee for the
cost of collective bargaining and contract administration as sanctioned by
Abood.®® There was no doubt that the agency fee provisions in Harris re-
flected state action.

The Court in Harris, by a 5-4 vote, struck down the fair share agency fee
as a violation of the dissenting workers’ First Amendment rights. The Harris
Court was not persuaded that the free-rider problem that was pivotal to the
Court’s earlier acceptance of agency fees was unusual or serious enough to
justify the imposition on objectors’ First Amendment rights; nor was the
Court persuaded that the fee was necessary to advance the public’s interest
in a system of collective bargaining based on exclusive representation and
majority rule.”® The Court distinguished Abood rather than overruling it,
citing the attenuated nature of the in-home care workers’ employment rela-
tionship with the state in Harris; the state had defined those workers as its
“employees” only for purposes of collective bargaining, and the scope of
collective bargaining was narrower than for ordinary public employees.”' But
the Court’s newly invented distinction between “full-fledged” and “partial”
public employees, ably dismantled by Justice Kagan in dissent,”> may not last
long. For the majority sent strong signals that Abood, and mandatory agency
fees for full-fledged public employees, were now in the Court’s crosshairs.
The Court’s grant of certiorari in Friedrichs ensures that the Court will ad-
dress the issue sooner rather than later.

The history of constitutional litigation over union security suggests that
the action will soon move to the private sector. At each step along the way—
from Harris to ordinary public sector employees in Friedrichs, and then to
private sector employees covered by the RLA and the NLRA—the “right-to-
work” movement’s constitutional claims against union security face addi-
tional doctrinal hurdles. In particular, the state action issue will be a formi-
dable obstacle to those claims, especially under the NLRA. But those claims,
in gestation for over seventy years, are almost certainly bound for the Su-
preme Court.

It is worth noting some peculiarities in the legal debate over agency
fees—peculiarities that produce strange bedfellows and intellectual contor-
tions on both sides of the debate, and that begin to expose larger questions

88. Id. at 2648 (Kagan, J., dissenting).
89. Id. at 2645.
90. Id. at 2637—43 (majority opinion).

91. Id. at 2634—36. The home-care workers were defined as public employees “[s]olely
for the purposes of coverage under the Illinois Public Labor Relations Act.” 20 IrL. Comp.
Stat. 2405/3(f) (2012). But the state also paid their salaries and maintained sufficient control
over the workers’ terms and conditions of employment to qualify them as “employees” under
the standard common law definition. Harris, 134 S. Ct. at 2646—47 (Kagan, J., dissenting).

92. Harris, 134 S. Ct. at 2648-51 (Kagan, J., dissenting); see also Fisk & Poueymirou,
supra note 19, at 114—15.
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about the nature of unions in constitutional analysis.”> To begin, in holding
that compelled support of unions’ bargaining activities triggers “exacting
First Amendment scrutiny,” the Harris majority proclaimed that bread-and-
butter collective bargaining issues in the public sector were “matters of pub-
lic concern.”* Ordinarily that might be cause for celebration among liberal
scholars who have criticized the Court’s holding in Connick v. Myers® that
public employees’ ordinary workplace grievances are not “matters of public
concern” and enjoy no First Amendment protection against their employ-
ers.” In Harris, however, it was the liberal dissenters who cited Connick’s
stingy conception of “matters of public concern” as support for the current
agency fee compromise and the line it draws between chargeable collective
bargaining expenses and nonchargeable political expenses.®”

The irony will resurface as the litigation moves to the private sector. The
Harris majority suggested in dicta that “core issues such as wages, pensions,
and benefits” are not usually important political issues in the private sector
and that compelled support of speech on those issues might not raise a First
Amendment question.®® That is one point on which the unions may hang
their hats in resisting the extension of Harris to the private sector.” But if
they do, they may have to turn their backs on a revered Supreme Court
precedent, Thornhill v. Alabama,'*® which declared in 1940 that “labor rela-
tions are not matters of mere local or private concern,” and that peaceful

93. See LEE, supra note 37, at 245 (recounting Justice Rehnquist’s description of Justice
Brennan’s opinion in United Steelworkers v. Weber, 443 U.S. 193 (1979), as “Houdini-like” in
escaping from the implications of Brennan’s own prior rulings).

94. Harris, 134 S. Ct. at 2639, 2642 (majority opinion) (quoting Knox v. Serv. Emps.
Int’l Union, Local 1000, 132 S. Ct. 2277, 2289 (2012); and quoting Pickering v. Bd. of Educ.,
391 U.S. 563, 568 (1968)).

95. 461 U.S. 138 (1983).

96. See Cynthia L. Estlund, Speech on Matters of Public Concern: The Perils of an Emerging
First Amendment Category, 59 Geo. WasH. L. Rev. 1 (1990); Richard Michael Fischl, Labor,
Management, and the First Amendment: Whose Rights Are These, Anyway?, 10 CARDOZO L. REV.
729, 736—37 (1989); Risa L. Lieberwitz, Freedom of Speech in Public Sector Employment: The
Deconstitutionalization of the Public Sector Workplace, 19 U.C. Davis L. Rev. 597, 648—49
(1986); Toni M. Massaro, Significant Silences: Freedom of Speech in the Public Sector Workplace,
61 S. CaL. L. Rev. 3, 29 (1987).

97. Harris, 134 S. Ct. at 2653—54. The irony was underscored by speculation before Har-
ris that Justice Scalia was the unions’ best hope for a fifth vote, in part because of his narrow
view of public employees’ First Amendment rights. See Joel Rogers, Why ‘Harris v. Quinn’ Has
Labor Very, Very Nervous, THE NaTioN (Mar. 27, 2014), http://www.thenation.com/article/
179033/why-harris-v-quinn-has-labor-very-very-nervous; Benjamin Sachs, The Problem with
the WSJ’s Appeal to Scalia, ON LaBOR (Jan. 24, 2014), http://onlabor.org/2014/01/24/the-prob-
lem-with-the-wsjs-appeal-to-scalia/.

98. Harris, 134 S. Ct. at 2632.

99. They might also argue, Harris notwithstanding, that speech that is merely incidental
to carrying out the union’s statutory bargaining functions is not fairly regarded as “speech” for

First Amendment purposes, and in any event that compelled financial support of such activity
is not “compelled speech.” Cf. Fisk & Poueymirou, supra note 19.

100. 310 U.S. 88 (1940).
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communication of the facts of ordinary labor disputes, including by means
of picketing, was entitled to a high level of First Amendment protection.!”!

Other ironies await in the state action issue that will surface in the pri-
vate sector agency fee litigation. Liberal labor and employment law scholars
have long sought to infuse constitutional principles into the private sector
workplace. Before the Civil Rights Act of 1964, some argued, building on
Steele, that race discrimination by unions and private employers violated the
Equal Protection Clause.!?* Later, scholars contending for broader employee
rights of free speech, association, privacy, and due process argued that ordi-
nary personnel decisions of private employers were freighted with state ac-
tion'® and that judicial enforcement of private employment agreements
(such as those mandating arbitration) constituted state action.'** For these
scholars, a broad conception of state action promised to bring to the nonun-
ion workplace some of the rights and protections that unions elsewhere
brought through collective bargaining. Now the “right-to-work” advocates
will make similarly broad state action arguments when they seek to invali-
date agency fees in the private sector and to further undermine unions and
collective bargaining. They face an uphill battle, for finding state action in
private agreements that are merely permitted by the labor laws would re-
quire a significant constitutional innovation.'> As the litigation proceeds,
however, some scholars and some advocates of both labor and business may
be hard pressed to reconcile past and present views on the matter.

Both the state action question and the political significance of speech on
shared conditions of work will surely feature in future litigation over agency
fees, especially as it moves into the private sector. But a sound analysis of
these issues requires a deeper understanding of the basic architecture of U.S.

101.  Thornhill, 310 U.S. at 103—05. Labor law scholars have long drawn on Thornhill in
criticizing subsequent failures to protect labor picketing. See James G. Pope, The Three-Systems
Ladder of First Amendment Values: Two Rungs and a Black Hole, 11 HastiNngs CoNsT. L.Q. 189,
219-20 (1984); Mark D. Schneider, Note, Peaceful Labor Picketing and the First Amendment, 82
CoruM. L. Rev. 1469, 1475-95 (1982); Note, Labor Picketing and Commercial Speech: Free
Enterprise Values in the Doctrine of Free Speech, 91 YaLE L.J. 938, 940—46 (1982) [hereinafter
Note, Labor Picketing and Commercial Speech].

102. See LEE, supra note 37, at 53.

103. See Erwin Chemerinsky, Rethinking State Action, 80 Nw. U. L. Rev. 503, 520-27
(1985); Christopher D. Stone, Corporate Vices and Corporate Virtues: Do Public/Private Distinc-
tions Matter?, 130 U. Pa. L. Rev. 1441, 1445—-48 (1982).

104. Cynthia L. Estlund, Between Rights and Contract: Arbitration Agreements and Non-
Compete Covenants as a Hybrid Form of Employment Law, 155 U. Pa. L. Rev. 379, 410-11 &
n.95 (2006); Richard C. Reuben, Public Justice: Toward a State Action Theory of Alternative
Dispute Resolution, 85 CALIF. L. REv. 577, 615—19 (1997); Jean R. Sternlight, Rethinking the
Constitutionality of the Supreme Court’s Preference for Binding Arbitration: A Fresh Assessment of
Jury Trial, Separation of Powers, and Due Process Concerns, 72 TuL. L. Rev. 1, 44 (1997).

105.  See LEE, supra note 37, at 238—55; Wellington, supra note 60. Indeed, the Court has
arguably retreated from the state action argument that carried the day in Hanson. For an
analysis of the state action question that agency fees raise under the NLRA, see Dau-Schmidt,
supra note 52, at 118—140.
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labor law and its treatment of unions. That deeper understanding has impli-
cations not only for the agency fee controversy, but also for other constitu-
tional controversies in labor law.

C. What Unions Are Not: The Limited Value of Analogies

The cross currents discussed above are symptomatic of a deeper tension
in the conception of unions for constitutional purposes. Much of the debate
over agency fees, for example, oscillates between two sharply opposing con-
ceptions of unions: Are unions essentially voluntary advocacy organizations?
Or are they state-like? Of course unions are neither in any simple sense;
these two conceptions operate as analogies and as implicit or explicit base-
lines against which unions’ entitlements are judged.'® Importantly, both
analogies are double edged: voluntary advocacy organizations have constitu-
tional entitlements that unions might envy, but they lack the statutory pow-
ers that unions enjoy. And states have powers that unions might wish to
claim by analogy (like the power to tax constituents and to make
majoritarian decisions binding on all), but states are also subject to the man-
ifold constitutional restrictions on state action.

The two opposing analogies create a kind of grab bag of arguments from
which both unions’ advocates and their adversaries draw in debates over
constitutional and quasi-constitutional claims by and against unions. That is
hardly conducive to coherent constitutional analysis. But there is no simple
solution to the problem, for both analogies, doubled-edged as they are, re-
flect some dimension of unions in our system.

Let us begin with the analogy to ordinary voluntary advocacy organiza-
tions, or “expressive associations.””” That analogy led the majority in Harris
to ask: Why can unions, unlike other nongovernmental associations, de-
mand that those who oppose them must nonetheless contribute money to
them (or else lose their jobs)? “A host of organizations advocate on behalf of
the interests of persons falling within an occupational group, and many of
these groups are quite successful even though they are dependent on volun-
tary contributions.”'% Justice Kagan, dissenting in Harris, rightly objected to
the majority’s analogy to other voluntary advocacy organizations: there is
“an essential distinction between unions and special-interest organizations
generally. The law compels unions to represent—and represent fairly—
every worker in a bargaining unit, regardless whether they join or contribute

106. Voluntary advocacy associations will in fact serve as one baseline here for identifying
the extraordinary entitlements and liabilities of unions. See infra Section ILA.1.

107. There is no doubt that unions are, in part, “expressive associations” as that term has
been elucidated by the Supreme Court in Boy Scouts of America v. Dale, 530 U.S. 640, 647—48
(2000), and Roberts v. U.S. Jaycees, 468 U.S. 609, 637—38 (1984). That does not make them or
any other expressive association immune from regulation, of course, but it requires close scru-
tiny of regulations that might impinge on the association’s expressive mission. See Dale, 530
U.S. at 648.

108. Harris v. Quinn, 134 S. Ct. 2618, 2641 (2014).



190 Michigan Law Review [Vol. 114:169

to the union. That creates a collective action problem of far greater magni-
tude than in the typical interest group. . . .”1° In highlighting the duty of fair
representation, Justice Kagan recognized the need to expand the frame of
analysis to include other aspects of the statutory scheme, and put her finger
on one of the extraordinary features of labor law that distinguishes unions
from other voluntary associations.

To expand the frame a bit more, employees have a statutory right to
form a union and bargain collectively, or to refrain from doing so. Under
our labor laws, however, the decision whether to bargain collectively
through a union is not an individual but a collective choice. And that deci-
sion—Tlike many contested decisions in many organizations in our society,
governmental and nongovernmental—is made by majority rule. If a major-
ity chooses union representation, its benefits and burdens extend to all em-
ployees within the bargaining unit, including through the union’s duty of
fair representation. If a majority’s choice of union representation is to be
effective, it must be protected against the corrosive effect of free riders—
those who do not want to pay for the cost of collective representation.'’

The union’s representation of nonmembers and the principles of major-
ity rule and exclusivity, all prescribed by law, make it clear that unions are
unlike other voluntary associations. But those same features lead some ana-
lysts to look in precisely the opposite direction, analogizing unions to the
state itself and its power to tax all the citizens of a jurisdiction based on the
support of a majority.!"" For those seeking to constrain union power in the
agency fee setting, that analogy merely underscores the anomaly: it is rare to
grant government-like powers, including the power to bind and tax dissent-
ers, to nongovernmental organizations. But unions might question the anal-
ogy as well, for it echoes the broad but vague suggestion of state action in
Steele: “the representative is clothed with power not unlike that of a legisla-
ture.”''? Having long resisted the claim that they are state actors subject to
the attendant constitutional claims and restrictions on their autonomy, un-
ions might well resist the argument that they are sufficiently state-like to
partake of its taxing power.!"* There is something in the analogy between
unions and the government, but it must be teased out and distinguished
from the question of state action.''*

109. Id. at 2656 (Kagan, J., dissenting) (citations omitted) (first citing Abood v. Detroit
Bd. of Educ., 431 U.S. 209, 221-22 & n.15 (1977); then citing Commc’ns Workers of Am. v.
Beck, 487 U.S. 735, 750 (1988); and Int’l Ass’n of Machinists v. Street, 367 U.S. 740, 762
(1961)).

110. See supra Section L.A.

111. In Street, Justices Frankfurter and Harlan used this analogy, among others, to sup-
port their view of the constitutionality of charging all workers for unions’ political expendi-
tures. Int’l Ass'n of Machinists v. Street, 367 U.S. 740, 808 (1961) (Frankfurter, J., dissenting).

112. Steele v. Louisville & Nashville R.R., 323 U.S. 192, 198 (1944).

113. To be sure, analogizing a union’s power to collect an agency fee with the state’s
taxing power is not the same as finding state action in the former.

114. See infra text accompanying notes 188—194.
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Unions are neither ordinary voluntary associations nor their antithesis,
the state itself. Rather they occupy an intermediate category of private as-
sociations with public functions. Of course they are not the only such insti-
tutions. Political parties, for example, are both voluntary associations
through which groups and individuals participate in the political process and
central institutions in the organization of the political process. The constitu-
tional law governing political parties is rife with contradictions and contro-
versies arising out of that basic tension, a tension heightened by the location
of political parties at the core of the democratic process.''

In both political parties and labor unions, the state plays a larger role
than is usual for voluntary associations. In some cases that role might entail
state action against the association; in others it might inject state action into
the association’s actions vis-a-vis others. For example, in the early 1940s,
both political parties and trade unions were seen as private membership
organizations with a state-enhanced monopoly over access to crucial politi-
cal or economic opportunities. When either of those institutions exercised
that monopoly to exclude black citizens, the Supreme Court stretched the
boundaries of state action doctrine to afford a remedy against discrimina-
tion.!"® That is an intriguing parallel history, but it reflects nothing more
than what is already observed about both political parties and unions: as
private associations invested with public functions, they occupy a middle
ground between purely private and purely governmental entities; that mid-
dle ground was hotly contested at a time when civil rights advocates were
seeking to expand the meaning of equal protection of the law. Given the
profound differences between the domains of democratic politics and indus-
trial relations, the constitutional law governing political parties is an unlikely
place to look for deeper insights into the appropriate constitutional treat-
ment of labor unions. “Institutional realism,” per Pildes, demands a more
contextual examination of these two vastly different institutions.!”

More apt analogies might be found among other private associations
that play a regulatory role in the economic sphere, and especially in the
arena of professional self-regulation. For example, many states require all
lawyers to belong to an “integrated” or “unified” bar association that ad-
ministers professional ethics and disciplinary rules.''® The constitutional

115.  For two major contributions to the literature on that tension, see Samuel Issacharoft,
Private Parties with Public Purposes: Political Parties, Associational Freedoms, and Partisan Com-
petition, 101 CoLum. L. Rev. 274 (2001), and Richard H. Pildes, Foreword: The Constitutional-
ization of Democratic Politics, 118 HArv. L. REv. 28 (2004).

116. Indeed, the Court did just that in one of the “White Primary Cases,” Smith v. Allw-
right, 321 U.S. 649 (1944), during the same term in which it decided Steele, discussed supra
text accompanying notes 41-47, creating a statutory duty of fair representation by unions to
avoid a claim of unconstitutional state action. For analysis of Smith, a crucial ruling against the
exclusionary practices of the Democratic Party organizations in the South, see Samuel Is-
sacharoff & Richard H. Pildes, Politics as Markets: Partisan Lockups of the Democratic Process,
50 Stan. L. REv. 643, 655—56 (1998).

117.  See supra text accompanying notes 16—18.

118. See Bradley A. Smith, The Limits of Compulsory Professionalism: How the Unified Bar
Harms the Legal Profession, 22 Fra. St. U. L. Rev. 35, 39 (1994).
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treatment of mandatory bar dues has tracked that of union fees, albeit with
a slight lag. In 1961, on the same day the Supreme Court decided Street, and
relying heavily on Hanson, the Court held that mandatory bar dues did not
violate the First Amendment despite some incidental and vaguely described
bar expenditures on political and legislative speech.!™® Later in Keller v. State
Bar of California,'* in which plaintiffs did point to bar expenditures for
political and ideological activities, the Court relied on Abood to hold that a
bar association cannot charge objectors for those costs, though it could
charge for the cost of administering professional ethics rules to which law-
yers were subject. The Harris Court denied any inconsistency between that
holding and its invalidation of union agency fees, though it did not provide
much reasoning.'?!

The bar association analogy points to something important in the
agency fee controversy and beyond: like bar associations, unions are central
actors in a regulatory scheme that relies heavily on self-regulation through
group action instead of extensive direct government regulation. In both con-
texts, the choice of private self-regulation within a public law framework
reflects a mix of pragmatism and principle. The private actors—lawyers and
their professional associations in one case, unions and employers in the
other—have regulatory resources that the public does not, and they also
have interests in freedom and autonomy that deserve respect. Yet collective
bargaining is a very different kind of self-regulation, and unions’ role in it is
very different. Lawyers have no individual or collective right to refrain from
bar oversight; submission to regulation by the bar is mandatory for all law-
yers, and they do not get to choose among competing bar associations or to
form their own.'?* By contrast, at least in principle, workers may choose
among existing unions, form their own union, or have none at all, based on
majority rule in particular workplaces.

Upcoming litigation will surely parse the analogy to bar associations and
its limitations. So, too, will it parse the more remote analogy to state-backed
trade associations and their mandatory assessments for advertising. Harris
relied partly on United States v. United Foods, Inc.,'* which struck down a

119. Lathrop v. Donohue, 367 U.S. 820 (1961).
120. 496 U.S. 1 (1990).
121.  The Court distinguishes Keller as follows:

Licensed attorneys are subject to detailed ethics rules, and the bar rule requiring the
payment of dues was part of this regulatory scheme. The portion of the rule that we
upheld served the “State’s interest in regulating the legal profession and improving the
quality of legal services.” States also have a strong interest in allocating to the members of
the bar, rather than the general public, the expense of ensuring that attorneys adhere to
ethical practices. Thus, our decision in this case is wholly consistent with our holding in
Keller.

Harris v. Quinn, 134 S. Ct. 2618, 2643—44 (2014) (citation omitted) (quoting Keller, 496 U.S.
at 14). This explanation does nothing to explain why the regulatory scheme in Harris, and the
state interests behind it, were any less worthy of deference.

122.  See Smith, supra note 118, at 42—44.
123. 533 U.S. 405 (2001).
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mandatory assessment—or fee—on mushroom distributors to fund generic
advertising of mushrooms on First Amendment grounds.'** But Unifted
Foods distinguished a prior decision upholding mandatory assessments on
tree fruit producers to fund advertising. The difference was that, in the prior
case, “the mandated assessments for speech were ancillary to a more com-
prehensive program restricting marketing autonomy,” whereas the assess-
ments in United Foods were almost entirely about funding commercial
speech.'? There is little doubt which side of that line agency fees would fall
on, given the elaborate scheme of collective bargaining and exclusive repre-
sentation of which they are a part.

But the Court in both of these trade association cases said something
much more important. It “stressed . . . that the entire regulatory program
must be considered in resolving the case . . . [and] emphasized ‘the impor-
tance of the statutory context in which it arises.””?¢ If the constitutionality
of mandatory assessments can turn on the difference between a state-backed
association of mushroom producers and a state-backed association of tree
fruit producers, then perhaps there is more to be gained from a deeper un-
derstanding of the “entire regulatory program” to which unions are subject
than from parsing analogies to trade associations and professional associa-
tions and the highly divergent regulatory contexts in which they operate.

Clearly unions are not the only private organizations that play a legally
constructed regulatory role and that are entitled to collect fees even from
individuals who object to that role. Yet the nature of the regulatory system of
labor law and unions’ role in that system are distinct from those in other
regulatory areas. It may seem tendentious to describe unions as anoma-
lous—as deviating from some normal or standard pattern. But the anomaly
is both undeniable and defensible. A better understanding of how and why
unions are distinct will lay the foundation for a more sound assessment of
not only the constitutionality of mandatory agency fees but also other con-
stitutional puzzles in labor law.

II. TaeE ANomAaLous QuiD PrRo Quo AT THE HEART OF LABOR Law

The Harris dissenters recognized “an essential distinction between un-
ions and special-interest organizations”—one that they located in the
union’s duty of fair representation.'?” But that duty is only part of a larger
set of interlocking powers, privileges, restrictions, and duties that the labor
laws confer or impose on unions, and that make them sui generis institu-
tions in our society. Labor unions are both regulated by and regulators
within the industrial relations system; they are both fighting forces for their

124. See Harris, 134 S. Ct. at 2639.

125.  United Foods, 533 U.S. at 411-12 (distinguishing Glickman v. Wileman Bros. & Elli-
ott, Inc., 521 U.S. 457 (1997)).

126. Id. at 412 (quoting Glickman, 521 U.S. at 469).

127. Harris, 134 S. Ct. at 2656 (Kagan, J., dissenting) (first citing Abood v. Detroit Bd. of
Educ., 431 U.S. 209, 221-222 & n.15 (1977); then citing Commc’ns Workers v. Beck, 487 U.S.
735, 750 (1988); and then citing Int’l Ass’n of Machinists v. Street, 367 U.S. 740, 762 (1961)).
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members and regulatory actors with quasi-fiduciary duties toward the larger
groups of workers they represent.!?8

On the one hand, unions are independent voluntary associations that
are endowed with First Amendment rights, protected against some forms of
state interference, and governed by their members through democratic
processes.'?® Their independence is fundamental to their nature and to their
ability to faithfully represent workers.!® On the other hand, unions are also
central actors in a regulatory system in which they enjoy legal powers and
privileges and are subject to duties and restrictions unlike those of other
private voluntary associations. Some of those powers, privileges, duties, or
restrictions may raise constitutional questions, but those questions must be
analyzed in light of the larger context—both sides of the quid pro quo estab-
lished by the labor laws as well as the residual and still fundamental auton-
omy of unions.

For now let us examine the most basic of the sui generis powers, privi-
leges, duties, and restrictions by which the labor laws define the unusual
nature of unions. The NLRA serves as the primary point of reference here; it
establishes a template of sorts for most private and public sector labor law in
the United States. The focus here is on the major legal liabilities and powers
of unions as institutions that distinguish them from other associations, not
the legal rights of employees who support unions, nor the manifold other
details of labor law.

Before proceeding, a preliminary point: to identify some entitlements of
unions as exceptional, one must have in mind a baseline set of ordinary
entitlements. That is bound to be a contested and hypothetical construct, for
unions have never operated without extraordinary legal restrictions, powers,
or both. The closest they came was during the few years after Congress dis-
mantled the federal labor injunction in the Norris-LaGuardia Act of 19323
and before it enacted the Wagner Act in 1935.73 In that brief period, unions
had no special legal powers but were free—so far as the federal courts were
concerned—to use peaceful means of concerted economic pressure (strikes,
picketing, boycotts) to induce employers to bargain collectively and make
economic concessions.' Indeed, the Supreme Court later held that the

128. See generally CLARK KERR ET AL., INDUSTRIALISM AND INDUSTRIAL MaN (2d ed.
1964).

129. See, e.g., Wirtz v. Local 153, Glass Bottle Blowers Ass’n, 389 U.S. 463, 470—72 (1968)
(recognizing autonomy interests of democratically governed unions); Bhd. of R.R. Trainmen v.
Va. ex rel. Va. State Bar, 377 U.S. 1, 8 (1964) (recognizing union’s First Amendment right to
advise injured members on obtaining legal assistance). For an overview of the constitutional
autonomy and expressive rights of unions, see Fisk & Poueymirou, supra note 19, at 124—33.

130. See infra text accompanying notes 190—194.

131. Norris-LaGuardia Act, ch. 90, 47 Stat. 70 (1932) (codified as amended at 29 U.S.C.
§$ 101-115 (2012)).

132. Wagner Act, Pub. L. No. 74-198, 49 Stat. 449 (1935) (codified as amended at 29
U.S.C. §§ 151-169 (2012)).

133. See WiLLiaM E. FORBATH, LAW AND THE SHAPING OF THE AMERICAN LABOR MOVE-
MENT 164—66 (1991).



November 2015] Are Unions a Constitutional Anomaly? 195

effect of Norris-LaGuardia was not only to curb injunctive remedies, but
also to exclude nearly all collective labor activity from the reach of the anti-
trust laws’ ban on combinations in restraint of trade.'* This was the high-
water mark of collective laissez faire, or voluntarism in U.S. labor law,!*> and
it serves as one useful benchmark for this analysis. Notably, I do not count
the right of workers to form associations and act in concert for mutual aid,
free from the constraints of antitrust law, as one of the extraordinary entitle-
ments conferred by the labor laws, but rather as part of the baseline from
which New Deal labor law departed both upward and downward.!*¢ That
basic freedom was a defining feature of the concept and the short reign of
collective laissez faire and a legal expression of the hard-won affirmation
that “labor is not a commodity.”'?

Using a baseline from the 1930s, however, risks neglecting the expansion
of the rights of voluntary associations since the New Deal.!*® Harris shows
that voluntary expressive associations are a relevant comparator for the
Court, and it is against that baseline that unions’ ability to collect an agency
fee is deemed anomalous.'® So that baseline will also feature in what fol-
lows. Whatever slipperiness there might be in this double baseline, it will
have little bearing on the particular departures identified here as
extraordinary.

134. See United States v. Hutcheson, 312 U.S. 219 (1941). The 1932 Norris-LaGuardia Act
had removed a long list of union activities from the equitable jurisdiction of the federal courts.
Hutcheson read that enumeration of non-enjoinable activities backward into section 20 of the
Clayton Act of 1914. Id. at 234-36. In so doing, Hutcheson corrected what was widely seen as
the error of Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921), which had narrowly
construed the Clayton Act’s exclusion of union practices from the reach of the antitrust laws
and exposed much union activity to criminal, civil, and equitable sanctions. Still, as an exercise
of statutory reinterpretation, Hutcheson was nearly as breathtaking as Duplex Printing; notably,
Hutcheson’s author Justice Frankfurter was also the primary author and proponent of the
Norris-LaGuardia Act. Robert A. Gorman & Matthew W. Finkin, The Individual and the Re-
quirement of “Concert” Under the National Labor Relations Act, 130 U. Pa. L. Rev. 286, 334
(1981).

135.  See FORBATH, supra note 133, at 164—66.

136.  On the pre-New Deal history of hostility to workers” concerted action, see FORBATH,
supra note 133, at 98—127, and Gorman & Finkin, supra note 134, at 331-32.

137.  This rallying cry of organized labor was inscribed into the Clayton Act of 1914, Pub.
L. No. 63-212, 38 Stat. 730, which was promptly hailed as “labor’s Magna Carta” by Samuel
Gompers, head of the American Federation of Labor. FORBATH, supra note 133, at 157. But it
was not until the Supreme Court’s 1941 decision in Hutcheson, discussed supra note 134, that
the Clayton Act regained its original meaning; with rare exceptions, activities of unions or
combinations of workers were not meant to come within the scope of the antitrust laws. See
Hutcheson, 312 U.S. at 236.

138. It also risks importing the anti-union tilt of the pre-New Deal common law, which
still applied in the state courts, into contemporary constitutional analysis. For an elucidation
and endorsement of the libertarian logic of that old common law, and the “liberty of contract”
at its core, see Richard A. Epstein, A Common Law for Labor Relations: A Critique of the New
Deal Labor Legislation, 92 YALE L.J. 1357 (1983).

139. See Harris v. Quinn, 134 S. Ct. 2618 (2014).
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A.  The Quid and the Quo in the NLRA’s Treatment of Labor Unions

The quid and the quo of federal labor law did not come at the same
time, or as part of a single negotiated compromise, but in stages. The unu-
sual federal powers and privileges of unions came first, against a background
of various state restrictions on unions. As one contemporary commentator
noted, the NLRA “aimed to redress an existing unbalance. There was quite
enough legal control of the activities of labor unions.”'#° State restrictions on
unions were later supplanted and codified in amendments to the NLRA.
This chronology complicates the interpretive enterprise. As Catherine Fisk
and Deborah Malamud put it, “[t]he NLRA is an amalgam of two statutes
. ... They arose under diametrically opposed historical circumstances, and
were aimed at correcting diametrically opposed abuses of power.”'4! Yet
those who interpret, enforce, and review the constitutionality of the NLRA
have little choice but to try to make sense of the “odd marriage” at the core
of the statutory scheme, and of the basic structural features of the scheme
that emerged out of these contradictory impulses.!#?

1. The Unusual Powers of Unions Under Federal Labor Law

The sui generis powers and privileges of unions under the NLRA were
chiefly embodied in the original Wagner Act of 1935, which imposed a duty
on employers to recognize a union selected by a majority of workers in an
appropriate bargaining unit as the exclusive representative of all workers in
the bargaining unit, whether union members or not, and a duty to bargain
with that union in good faith.'%

Section 9(a) of the NLRA provides that “[r]epresentatives designated or
selected for the purposes of collective bargaining by the majority of the em-
ployees in a unit appropriate for such purposes, shall be the exclusive repre-
sentatives of all the employees in such unit for the purposes of collective

140. Calvert Magruder, A Half Century of Legal Influence upon the Development of Collec-
tive Bargaining, 50 Harv. L. Rev. 1071, 1107-09 (1937).

141. Catherine L. Fisk & Deborah C. Malamud, The NLRB in Administrative Law Exile:
Problems with Its Structure and Function and Suggestions for Reform, 58 Duke L.J. 2013,
2033—34 (2009). That is,

The Wagner Act declared employers’ militant refusal to recognize unions as the major
cause of industrial unrest, and the abuse of employer economic power as the major ob-
stacle to improved labor standards. Taft-Hartley saw union militancy as the cause of
industrial unrest, and union coercive tactics as socially damaging rent seeking that dis-
torted the labor market and threatened capitalist economic growth.

Id. at 2035-36 (footnote omitted).
142. Id. at 2036-38.

143. 29 U.S.C. §§ 158(a)(5), 159(a) (2012). The Wagner Act did many other important
things; in particular it protected employees’ concerted activities, including union organizing,
against reprisals. Id. § 157. But the focus here is on the special privileges and powers of major-
ity-backed unions. I do not aim to offer a theory of all of labor law, but rather a theory of how
the distinct nature of unions under the labor laws should affect constitutional analysis.
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bargaining.”'** The principle of exclusivity is at the heart of what makes
unions constitutionally distinct.!*> Although there was some history of
members-only bargaining before the NLRA, exclusive representation by a
single union in a particular work group was rooted in the historic traditions
of the U.S. labor movement.!*¢ Exclusivity had advantages for employers as
well; it protected them from multiple demands for collective bargaining and
the resulting fragmentation—and from any obligation to bargain with a
union in the absence of majority support.'”” The Wagner Act made exclusiv-
ity the core organizing principle for regulating industrial relations in the
United States. That principle necessarily made union representation a collec-
tive rather than an individual decision; and that in turn necessitated both a
rule of decision—naturally enough, majority rule—and a process for defin-
ing the denominator, or the appropriate bargaining units within which ma-
jority rule reigned.

More important for our purposes are the legal consequences of exclusiv-
ity. Once a majority-backed union is in place, an employer is compelled by
law to bargain with the union on behalf of all the employees in the bargain-
ing unit, and is prohibited from dealing separately with its employees, singly

144. Id. § 159(a). Section 9(a)’s text is at odds with the suggestion that unions chosen by a
majority of employees could choose to forego exclusivity and to represent only their members.
See James Sherk, On the Takings Clause and Exclusive Representation — A Reply to Heather
Whitney, ON LABOR (Sept. 8, 2014), http://onlabor.org/2014/09/08/guest-post-on-the-takings-
clause-and-exclusive-representation-a-reply-to-heather-whitney/. Although one Supreme
Court decision appears to approve the possibility of members-only bargaining by majority-
supported unions, see Consol. Edison Co. v. NLRB, 305 U.S. 197, 239 (1938), that case arose
very early in the Act’s development, before the Court’s elaboration of the exclusivity doctrine
in J.I. Case Co. v. NLRB, 321 U.S. 332 (1944), and before its elaboration of the duty of fair
representation in Steele v. Louisville & Nashville Railroad, 323 U.S. 192, 202—03 (1944). Since
the NLRA fully took hold, there is no support for the notion that a majority-supported union
could choose to represent only its members, foregoing the benefits and burdens of exclusivity,
including the duty to fairly represent nonmembers in the bargaining unit. For further discus-
sion of the implications of these points, see infra text accompanying notes 264—272.

145.  On the importance of these and other extraordinary powers and privileges of unions
in enhancing unions’ power over employees and their work lives, see Summers, supra note 56,
at 809-15.

146. See Richard R. Carlson, The Origin and Future of Exclusive Representation in Ameri-
can Labor Law, 30 Duq. L. Rev. 779, 784-91 (1992). On the history and possible future of
members-only bargaining, see CHARLES J. MorRr1s, THE BLUE EAGLE AT WORK: RECLAIMING
DEMOCRATIC RIGHTS IN THE AMERICAN WORKPLACE (2005). Morris, like most of the com-
mentary his work has stimulated, focuses heavily on members-only bargaining in the absence
of majority support. See, e.g., Clyde Summers, Unions Without Majority—A Black Hole?, 66
CH1.-KeNT L. REV. 531 (1990) (assuming that a majority-backed union is an exclusive bargain-
ing representative). The idea of members-only bargaining by majority-backed unions has re-
cently entered the debate over agency fees. The questionable assumption that it is currently
available under the NLRA is said to justify state “right-to-work” laws, and the proposal that it
be made available to unions in “right-to-work” states is advanced as a possible solution to the
inequity and illogic of those “right-to-work” laws. See infra notes 270-272 and accompanying
text.

147. The Supreme Court recognized these advantages in Abood v. Detroit Board of Educa-
tion, 431 U.S. 209, 220-21 (1977).
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or in groups."® Exclusive representation is not inconceivable without the
force of law; before the NLRA, unions successfully sought exclusive repre-
sentation of groups of workers.'*® But the NLRA put the force of federal law
behind exclusivity and behind the corresponding prohibitions on separate
bargaining with individuals or groups. That is an extraordinary departure
from the background principle of freedom of contract, all the more striking
given its enactment in 1935 when the liberty of contract was still part of the
constitutional firmament (even if its star was already fading).'>

The employer’s duty to bargain in good faith with the union was an-
other controversial innovation and one that exists in tension with the law’s
commitment to freedom of contract within collective bargaining.'”! The lat-
ter was later underscored in the Taft-Hartley amendments, which provided
that the duty to bargain in good faith “does not compel either party to agree
to a proposal or require the making of a concession.”*? The result has been
an intricate web of restrictions on employers’ freedom of action, all con-
structed around a soft core of voluntarism that can render the duty to bar-
gain impotent against a recalcitrant employer.'* Still, the notion that
employers are required by law to bargain in good faith, and to seek an agree-
ment, with an actor they may vehemently oppose is another extraordinary
power that the law grants to unions, unlike other voluntary associations.

What about the power of unions, outside the “right-to-work” states, to
collect an agency fee from nonmembers for the costs of representing them as
a condition of employment? Harris implies that is an extraordinary power or
privilege of unions.’™ At least in the private sector, however, the power to
collect an agency fee is merely what remains of the unions’ freedom in a
voluntarist system to bargain for stronger union-security provisions. Under
the collective laissez faire principles that briefly reigned before the NLRA,
unions were free to bargain with employers to make union membership a
condition of initial or continued employment through the closed shop and

148. Emporium Capwell Co. v. W. Addition Cmty. Org., 420 U.S. 50, 63 (1975); J.I. Case
Co., 321 U.S. at 337-38.

149. See Joun T. Dunvrop, INDUSTRIAL RELATIONS SysTEMS 254 (1958); Carlson, supra
note 146, at 791-92.

150. The final blow to the liberty of contract as a bar to regulation of labor contracts came
in West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). But the NLRA’s ban on individual
bargaining pursuant to the exclusivity doctrine is arguably even more at odds with the concept
of a constitutional liberty of contract.

151.  See H.K. Porter Co. v. NLRB, 397 U.S. 99, 108 (1970); see also Julius G. Getman & F.
Ray Marshall, Industrial Relations in Transition: The Paper Industry Example, 102 YALE L.J.
1803, 187576 (1993). For an early assessment of the controversy, see Russell A. Smith, The
Evolution of the “Duty to Bargain” Concept in American Law, 39 MicH. L. Rev. 1065,
1098—1106 (1941).

152. National Labor Relations Act § 8(d), 29 U.S.C. § 158(d) (2012).

153. Catherine L. Fisk & Adam R. Pulver, First Contract Arbitration and the Employee Free
Choice Act, 70 La. L. Rev. 47, 55=59 (2009).

154. See Harris v. Quinn, 134 S. Ct. 2618, 2636—37 (2014).



November 2015] Are Unions a Constitutional Anomaly? 199

the original union shop.'”> But once Congress enacted the NLRA, those
union-security practices were fortified by statutory privileges and powers.
The NLRA compelled employers to bargain exclusively with majority-backed
unions, including over union security, and on behalf of individuals who
were not and could not become union members.'*® Notwithstanding the ju-
dicially imposed duty of fair representation, unions at that point—and espe-
cially discriminatory unions—plainly exercised too much power over
individuals’ access to good jobs.'”” Congress’s further step in banning the
original closed and union shops was justifiable, given the law’s role in help-
ing unions gain union-security provisions and in making them potentially
oppressive to individual workers.!*® That serves as a preliminary illustration
of how the special legal privileges and powers of unions might justify special
restrictions on unions.

The agency fee issue looks very different today, since the Supreme Court
has further dialed back the permissible level of union security. Unions’ abil-
ity to collect a fee from nonmembers to cover the costs of collective bargain-
ing and representation may be one of the “anomalies” that requires
explanation, and we will return to it. But first let us complete the sketch of
the larger quid pro quo that the labor laws embody in their treatment of
unions.

2. The Unusual Restrictions on Unions

The sui generis powers of unions coexist with a set of extraordinary
restrictions and obligations imposed on unions—extraordinary as compared
to both a regime of collective liberty of contract and the ordinary freedom
and autonomy of voluntary membership organizations. This was not a bar-
gain in the normal sense; unions neither negotiated for nor accepted these
restrictions and obligations in exchange for the special powers they had
gained in 1935. Rather, Congress and the Supreme Court imposed those
burdens on unions and justified them, sometimes explicitly, by reference to

155. The unions’ ability to make membership a condition of employment has no real
analog among ordinary voluntary associations; that ability derives not from the law but from
some unique features of unions that precede the law and help to explain it. See infra Part II.

156. That is not to say that everything to which unions and employers agree in collective
bargaining, including union-security provisions, constitutes state action and triggers constitu-
tional scrutiny. Even assuming that is not so, the weight that federal law put behind union-
security practices might make those practices a legitimate subject of legislative concern.

157. LEE, supra note 37, at 11-78. Other responses were under consideration. For exam-
ple, the National Labor Relations Board (NLRB) was urged to deny certification to closed
unions—those that refused to admit black members—or to discriminatory unions. But these
were resisted—even by some black unionists and civil rights advocates—on the ground that
they would simply empower employers to resist unionization. Id. at 101. The NLRB did even-
tually determine in 1946 that closed unions could not lawfully have a closed shop. Id. at 54.

158. Brishen Rogers argues for a revival of the union shop, subject to unions’ adherence
to both antidiscrimination law and guarantees of free speech, due process, and democratic
governance. Rogers, supra note 82.
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the extraordinary powers previously granted to them.'™ Part III evaluates
whether those justifications hold up to close scrutiny; but there is a strong
logic in judging the benefits and the burdens of the labor law framework in
relation to each other.

Some of the extraordinary duties and restrictions on unions directly
constrain their power vis-a-vis employers. Others constrain unions in rela-
tion to workers and indirectly reduce unions’ power vis-a-vis employers.
The first of those, as a matter of federal law, came with the Supreme Court’s
derivation of a statutory duty of fair representation, first under the RLA in
Steele and later imported into the NLRA.'® The duty of fair representation
serves as another preliminary illustration of why and how the quid and the
quo of labor law relate to each other. To require a voluntary membership
organization to represent nonmembers—at some cost in resources and bar-
gaining priorities—is one of the law’s extraordinary impositions on unions
relative to other voluntary associations; standing alone, it might even raise a
constitutional question. But it does not stand alone. It was explicitly justified
by the extraordinary legal powers of unions—in particular, the exclusivity
doctrine—and their impact on workers’ livelihoods.'®! Conversely, the
union’s duty of fair representation helps justify the extraordinary power that
the exclusivity doctrine confers on unions—power that might otherwise
raise serious constitutional questions.

The chief statutory restrictions on unions were embodied in the Taft-
Hartley amendments of 1947 (though one major set of statutory restrictions
on unions’ autonomy was yet to come). Again, Congress did not create those
restrictions out of whole cloth in 1947; it codified restraints on union activ-
ity that were located in a patchwork of state laws and doctrines, some of
which were more tolerant and some more restrictive than those adopted by
Congress. Once amended in 1947, the NLRA itself embodied a quid pro quo
in its treatment of unions.!®

The NLRA’s deviation from the baseline constitutional entitlements of
voluntary associations is perhaps most striking in its treatment of peaceful

159. That was clear in Steele v. Louisville ¢ Nashville Railroad, 323 U.S. 192, 202 (1944).
See infra notes 58—60 and accompanying text; see also H.R. Rep. 80-245, at 28 (1947), reprinted
in 1 NLRB, LEGISLATIVE HISTORY OF THE LABOR MANAGEMENT RELATIONS ACT, 1947, at 292,
319 (U.S. Gov’t Printing Office 1985) (“When, under the Labor Act, we confer upon unions
the power they have as exclusive bargaining agents, entitled by law to handle all the dealings of
employees with their employers, clearly it is incumbent upon us, by the same law, to assure to
the employees whom we subject to union control some voice in the union’s affairs.”).

160. The Supreme Court applied a statutory duty of fair representation under the NLRA
in Ford Motor Co. v. Huffman, 345 U.S. 330 (1953).

161. That is not to say that the exact contours of the duty of fair representation are correct
or flow logically and inexorably from those powers and privileges.

162. Had Taft-Hartley not done so, Congress or the courts would have had to determine
which state restrictions could survive, and which were preempted by federal statutory protec-
tions of labor activity. Even with Taft-Hartley’s codification of the restrictions on unions, the
question of federal labor law preemption has generated scores of Supreme Court decisions and
a very complex body of law. For an overview, see Stephen F. Befort, Demystifying Federal Labor
and Employment Law Preemption, 13 Las. Law. 429 (1998).
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picketing. A key aim of the Taft-Hartley Act was to curb some of the tactics
that unions had used to expand their memberships and leverage in organiz-
ing and bargaining contests, including unions’ ability to appeal for support
from members and sympathizers through peaceful picketing.'s* A peaceful
picket line constructs not a physical barrier to entry but a symbolic barrier,
the efficacy of which depends on the audience’s response to its message. The
message, in the case of labor picketing, consists of an appeal to workers,
customers, or both to support the union in a labor dispute by not patroniz-
ing or working at the picketed site.’*

The NLRA as amended restricts two kinds of union picketing: “Recogni-
tional picketing” seeks to induce an employer to recognize and bargain with
a union.'®> “Secondary picketing” seeks to induce one employer (a “secon-
dary”) to support the union in its dispute with another employer (the “pri-
mary”), for example, by declining to supply the primary employer or to sell
its products during a strike.'®® The secondary boycott ban in particular pro-
voked furious union opposition.'” For union adversaries, unions’ ability to
tap into a reservoir of broader support in particular labor disputes had made
them too powerful and led to the spread of disruptive labor strife.'s® But for
organized labor and its allies, the law condemned solidarity itself.'®® Some
observers regard the ban on secondary activity as a major culprit in unions’
subsequent decline.!”

The restrictions on picketing also raised a serious and much-mooted
First Amendment question, for such restrictions bar unions from peacefully
communicating the facts of a labor dispute and appealing to individuals to
support the union by withholding their patronage or their labor, as they are

163. See JaMEs Gross, BROKEN Promises: THE SUBVERSION OF U.S. LABOR RELATIONS
1947-1994 2—14 (1995).

164. See Picketing, BLack’s Law DicrioNary (10th ed. 2014).

165. The restrictions on unions’ recognitional picketing, inaugurated by Taft-Hartley,
were expanded and given their current form in the Landrum-Griffin Act of 1959. Labor Man-
agement Reporting and Disclosure Act of 1959 § 704(c), 29 U.S.C. § 158(b)(7).

166. 29 U.S.C. § 158(b)(4).

167. It is at the heart of what led many unionists to label Taft-Hartley a “slave labor”
statute. See National Affairs: The Presidency, TIME, June 23, 1947, at 17. The vehemence of the
response to Taft-Hartley may seem puzzling given that restrictions on secondary pressures
were already common at the state level. See Ludwig Teller, Picketing and Free Speech, 56 HARV.
L. Rev. 180, 197-98 (1942). But until Congress enacted Taft-Hartley, union advocates hoped
that the NLRA and the First Amendment would eventually override those state restrictions
under the Supremacy Clause. Taft-Hartley’s enactment of similar restrictions eliminated that
argument and raised the hurdle for other constitutional challenges.

168.  See generally S. Rep. No. 80-105, at 22 (1947), reprinted in 1 NLRB, supra note 159, at
407, 428.

169. See James B. Atleson, Reflections on Labor, Power, and Society, 44 Mbp. L. Rev. 841,
842—56 (1985); Karl E. Klare, The Public/Private Distinction in Labor Law, 130 U. Pa. L. Rev.
1358, 1403—05 (1982); James Gray Pope, How American Workers Lost the Right to Strike, and
Other Tales, 103 MicH. L. Rev. 518, 545-50 (2004).

170. See James Gray Pope, Labor and the Constitution: From Abolition to Deindustrializa-
tion, 65 Tex. L. Rev. 1071, 1078-79 (1987); Rogers, supra note 29, at 138.
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normally free to do."”! The Supreme Court had declared in Thornhill v. Ala-
bama that peaceful communication of the facts of labor disputes, including
by peaceful picketing, was within the protection of the First Amendment.!7?
But the Court soon set about carving out exceptions to that protection, and
later upheld the constitutionality of the Taft-Hartley restrictions on grounds
that raised more questions than they answered.'”> Those questions grew
sharper in the 1960s and 1970s as the Court expanded the rights of nonlabor
protesters,'”* and especially with its 1982 ruling that picketing by a civil
rights group in support of a secondary boycott is protected by the First
Amendment as long as it is peaceful.’””> Under the Court’s normal First
Amendment analysis, the speaker-specific and content-based nature of the
NLRA’s restrictions would seem to doom them.!7® For now it is enough to
recognize that unions are subject to restrictions on expression that would be
unconstitutional if applied to other voluntary associations. We will return in
Part III to the First Amendment puzzle posed by the Taft-Hartley restric-
tions on picketing, and whether those restrictions can be justified, in part or
in whole, based on the other side of the labor law quid pro quo.

Another set of legal restrictions on unions, often neglected by labor law
scholars,'”” is similarly extraordinary when judged against the baseline con-
stitutional entitlements of voluntary associations. The Landrum-Griffin Act,
or Labor-Management Reporting and Disclosure Act of 1959 (LMRDA), im-
posed extensive reporting and disclosure obligations on union finances and

171. The debate spans over seventy years, spiking in the 1980s. See, e.g., E. Merrick Dodd,
Picketing and Free Speech: A Dissent, 56 HARv. L. Rev. 513 (1943); Charlotte Garden, Citizens,
United and Citizens United: The Future of Labor Speech Rights?, 53 WM. & MaRry L. Rev. 1
(2011); Julius Getman, Labor Law and Free Speech: The Curious Policy of Limited Expression, 43
Mpb. L. Rev. 4 (1984); Pope, supra note 170; Pope, supra note 101; Schneider, supra note 101,
at 1475-95; Note, Labor Picketing and Commercial Speech, supra note 101.

172. 310 U.S. 88 (1940).

173.  See Int’l Bhd. of Elec. Workers v. NLRB, 341 U.S. 694 (1951). The Court was terse:
“[t]he substantive evil condemned by Congress in § 8(b)(4) is the secondary boycott and we
recently have recognized the constitutional right of states to proscribe picketing in furtherance
of comparably unlawful objectives. There is no reason why Congress may not do likewise.” Id.
at 705 (footnote omitted). Scholars have long criticized the “unlawful objective” test for its
circularity and its inconsistency with Thornhill. See Pope, supra note 101, at 219-20.

174. The Court has approved content-neutral time, place, and manner restrictions on
nonlabor picketing but has struck down many other restrictions on picketing since the 1960s.
See Carey v. Brown, 447 U.S. 455 (1980); Police Dep’t of Chi. v. Mosley, 408 U.S. 92 (1972).
More recently the Court reaffirmed the protected status of picketing outside abortion clinics.
See Schenck v. Pro-Choice Network of W. N.Y., 519 U.S. 357 (1997); Madsen v. Women’s
Health Ctr., 512 U.S. 753 (1994); see also Snyder v. Phelps, 131 S. Ct. 1207 (2011) (overturning
damages award based on “outrageous” and offensive picketing of a funeral).

175. NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982).

176. See generally Seth F. Kreimer, Good Enough for Government Work: Two Cheers for
Content Neutrality, 16 U. Pa. J. Const. L. 1261 (2014) (discussing the centrality and function
of First Amendment doctrine’s principle of content neutrality).

177.  See Herman Benson, Landrum-Griffin Act at 50: Has it Been Good or Bad for Unions?,
13 New Por.,, no. 2, Winter 2011, http://newpol.org/content/landrum-griffin-act-50-has-it-
been-good-or-bad-unions.
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administration, detailed regulation of union elections,'”® and included a
union members’ bill of rights to protect their freedom of expression and
ensure due process in internal union discipline.'”” Although internal union
affairs had previously been subject to a patchwork of state laws and doc-
trines, the LMRDA went further in pursuit of democracy, fairness, and free-
dom of expression within unions, and intruded more deeply into union
autonomy, than state law had done.'®°

Democracy, free speech, and due process are all good principles, and
their imposition by the LMRDA surely helped to clean up some autocratic,
arbitrary, and corrupt practices in some unions.'® But the law does not
normally impose those good principles on voluntary advocacy groups, for to
do so intrudes on the organizational autonomy that is an aspect of the con-
stitutional freedom of association.'®> The LMRDA’s intrusion into internal
union affairs was controversial at the time, and was excoriated by most un-
ions.!® Its strongest justification lies in unions’ regulatory role and the ex-
traordinary legal privileges and powers granted to unions in accordance with
that role.!

178. The federal law governing union elections is more elaborate and detailed than federal
law governing public elections, which leaves election oversight—even in presidential elec-
tions—to state and local officials.

179. Labor-Management Reporting and Disclosure Act, 29 U.S.C. § 431 (2012). Unions
must adopt a constitution and bylaws with detailed provisions affecting membership, assess-
ments, fines, discipline, use of funds, audits, meetings, selection of officers, and authorization
of bargaining demands and strikes. They also must file annual financial reports detailing as-
sets, liabilities, receipts, salaries, loans, and disbursements. Id. § 431(a).

180. Professor Summers described the patchwork of state doctrine in this area as
“[m]otivated by conflicting impulses to avoid entanglement in union affairs and yet to protect
union members from injustice,” and as “inconsistent in result and contradictory in principle.”
Clyde W. Summers, Legal Limitations on Union Discipline, 64 Harv. L. Rev. 1049, 1100
(1951). Congress failed again in 1959 to deal with the issue of race. See Wellington, supra note
60, at 372.

181. Some of this history is recounted in JamEs B. Jacoss, MoBSTERS, UNIONS, AND FEDs:
THE MAFIA AND THE AMERICAN LABOR MOVEMENT (2006). For a skeptical view on whether
the law actually promoted union democracy, see Catherine L. Fisk, Workplace Democracy and
Democratic Worker Organizations: Notes on Worker Centers and Members-Only Unions, THEO-
RETICAL INQUIRIES L. (forthcoming 2016), http://papers.ssrn.com/sol3/papers.cfm?abstract_id
=2616072.

182. See Boy Scouts of Am. v. Dale, 530 U.S. 640, 647—48 (2000); Roberts v. U.S. Jaycees,
468 U.S. 609, 622—23 (1984); Cousins v. Wigoda, 419 U.S. 477, 487—88 (1975). That aspect of
the freedom of association is no more absolute than any other constitutional right, but it
imposes a heavy burden of justification on infringing state action. Beyond the case of antidis-
crimination law, in which the burden of justification has sometimes been met, see infra note
187, there is rather little caselaw reviewing significant legal intrusions into the internal affairs
of voluntary associations. That may reflect a strong political norm of noninterference in the
affairs of expressive associations. The contours of the organizational autonomy that inheres in
the constitutional freedom of association merits closer scrutiny than I can give it here.

183. See Benson, supra note 177.

184. Summers began making the case in the early 1950s for reform of internal union
affairs. Unions’ power over individuals—stemming partly from their special legal powers—
required standards of democracy and fairness within unions. Summers, supra note 56. One
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One more intrusion on union autonomy came from outside the labor
laws. After decades of controversy over exclusionary union membership
practices, the Civil Rights Act of 1964 finally prohibited union (and em-
ployer) discrimination because of race, as well as color, religion, sex, or na-
tional origin.'s> For decades after the Wagner Act, many civil rights and
labor movement activists—even those devoted to racial equality—ques-
tioned the legitimacy and constitutionality of legal interference with union
membership policies.'® Today it may be hard to reconstruct their mindset.
Given the broad reach of antidiscrimination law, it might not count as an
extraordinary restriction on unions; it is surely less extraordinary—Tless of a
departure from how other associations are regulated—than the LRMDA’s
regulations of internal union affairs.’®” Still, subjecting unions to antidis-
crimination law—like employers but unlike many voluntary associations—is
justified by, and helps to legitimize, their public regulatory role.

3. Union Autonomy, Freedom of Association, and State Action

Under the federal labor laws, unions in some ways are “clothed with
power not unlike that of a legislature,” as the Court said in Steele.'®® At the
same time, unions are subject to some constraints not unlike those that the
Constitution imposes on the legislature and the rest of government—not
just equal protection of those it represents, but also democracy, free speech,
and due process in relation to its members. The government-like features of
unions might seem to break down the constitutional barriers to imposing
additional restrictions on unions and might seem to invite courts to impose
additional constitutional constraints on unions vis-a-vis individuals.'®

might argue that, even apart from the special legal privileges of unions, their economic power
and their role as economic actors justifies these legal burdens. Because unions are also expres-
sive associations, however, that would present a harder case—much harder than the parallel
case for regulation of ordinary commercial entities. That harder case is not posed as long as
unions do in fact enjoy extraordinary legal powers, but it could be posed later. See infra Sec-
tion III.C.

185. See 42 U.S.C. § 2000e(a) (2012).
186. See LEE, supra note 37, at 41—42.

187. Few voluntary membership associations are subject to antidiscrimination laws;
neither federal law nor most state laws reach those organizations. Yet relatively few are consti-
tutionally exempt from such laws if states or cities do impose them. Compare Roberts v. U.S.
Jaycees, 468 U.S. 609 (1984) (upholding application of state law prohibiting sex discrimination
to Jaycees), with Boy Scouts of Am. v. Dale, 530 U.S. 640 (2000) (striking down application of
state law prohibiting discrimination on basis of sexual orientation to the Boy Scouts). Unions
are clearly not in the latter camp; even those that once claimed the right to discriminate could
not have met the standard set in Dale for avoiding coverage by discrimination laws. See Dale,
530 U.S. at 648 (“The forced inclusion of an unwanted person in a group infringes the group’s
freedom of expressive association if the presence of that person affects in a significant way the
group’s ability to advocate public or private viewpoints.”).

188. Steele v. Louisville & Nashville R.R., 323 U.S. 192, 198 (1944).

189. The idea that unions’ power—economic or legal or both—justifies the imposition of
constitutional principles on them was a recurring scholarly theme in the decades following the
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Having dwelt thus far, however, on the exceptional deductions from and
accretions to unions’ basic entitlements as a voluntary association, it is cru-
cial to return to a bedrock principle: unions are still voluntary, self-gov-
erned, independent associations of workers—collective voices and fighting
forces for their members. This is not just a formal or theoretical point. The
“freedom of association,” a lodestar of international labor law, is defined as
the right of workers to form independent trade unions.'® That is a lodestar
of American labor law as well.’®! Moreover, individuals’ constitutional free-
dom of association is largely realized through the freedom to engage in
peaceful expression within and through associations in society at large.'*
Unions’ liberty and autonomy are every bit as fundamental to their nature as
the mix of legal powers and restrictions superimposed on that foundation.
Indeed, it is this combination of features that makes unions constitutionally
distinct actors in our society: a constellation of exceptional legal rights, pow-
ers, restrictions, and responsibilities, which attend their regulatory role in
our system of collective bargaining, and a residual core of associational au-
tonomy and freedom of expression, which derives from their members’
rights and freedoms.

The independence and autonomy interests of unions and their members
have important consequences. First, while some actions of unions might be
sufficiently intertwined with or dependent on state action to subject them to
constitutional claims of individuals, the state action question should be ap-
proached with caution and with due regard for the residual autonomy inter-
ests of unions. It would be a grave mistake to treat unions themselves as state
actors in either the private sector or the public sector.’”> Second, when state

enactment of the NLRA. Wellington, supra note 60; see, e.g., Jaffe, supra note 3; Summers,
supra note 56.

190. See, e.g., Int’l Labor Org. [ILO], Convention (No. 87) Concerning Freedom of Asso-
ciation and Protection of the Right to Organize, July 9, 1948, 68 U.N.T.S. 17, part I, art. III
(guaranteeing workers the ability to join organizations that “have the right to draw up their
own constitutions and rules, to elect their representatives in full freedom to organise their
administration and activities and to formulate their programmes”).

191. The United States has not ratified the Convention Concerning Freedom of Associa-
tion and Protection of the Right to Organize (No. 87), Countries that have not ratified the
Convention, Co87—Freedom of Association and Protection of the Rights to Organize Convention,
1948, INT’L LaB. OrG. (May 10, 2015), http://www.ilo.org/dyn/normlex/en/f2p=NORMLEX
PUB:11310:0::NO:11310:P11310_INSTRUMENT _ID:312232:NO, but as a member of the ILO,
the United States is subject to the Declaration of Fundamental Principles and Rights at Work,
which requires all member states to uphold the principle of freedom of association, among
others. See ILO, ILO Declaration on Fundamental Principles and Rights at Work, June 1998,
37 1.LL.M. 1237.

192.  See Catherine L. Fisk & Erwin Chemerinsky, Political Speech and Association Rights
After Knox v. SEIU, Local 1000, 98 CorneLL L. Rev. 1023, 1090 (2013).

193. It would also be a serious mistake to treat everything in the private sector agreements
that emerge out of the collective bargaining process as state action. To do so would not only
infringe the autonomy interests of unions, but it would also obliterate the sphere of private
ordering that labor law strives to preserve. The “right-to-work” movement has targeted union
security provisions, see supra Section LA, but individual workers and their lawyers would find
a host of other constitutional claims in rules governing workplace speech and procedures for
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action does restrict unions’ freedom—for example, their freedom of expres-
sion—such restrictions have to be justified in light of the basic constitu-
tional entitlements of unions and their members. That might seem obvious
enough, but the Supreme Court has often overlooked or casually swept aside
those entitlements. The quid pro quo analysis developed here would open
some avenues of justification, but it affirms the need for justification.’* It
aims to discipline the constitutional analysis of legal burdens and restric-
tions on unions, as well as legal powers of unions vis-a-vis individuals, in
part to guard against further erosion of the basic constitutional entitlements
of unions.

4. The Quid Pro Quo in Public Sector Labor Law

The foregoing account of labor law’s quid pro quo is based on the
NLRA regime that governs most of the private sector. Yet much of the con-
testation over agency fees, as in Harris and Friedrichs, is in the public sector.
One might wonder whether the quid pro quo that governs unions under the
NLRA illuminates the constitutional status of public sector unions or
whether the public sector context makes all the difference. Although there
are some important differences between private and public sector unions
and labor law regimes, the central point holds for both: unions are distinct
constitutional actors governed by an array of unusual rights, privileges, re-
sponsibilities, and duties, the whole of which ought to be considered in as-
sessing a challenge to any of the parts.

Public sector collective bargaining regimes, first crafted in the 1960s,
largely modeled the NLRA."> A similar package of powers and privileges,
including exclusive representation based on majority rule and an employer
duty to bargain, and a roughly similar set of sui generis duties and restric-
tions, including a duty of fair representation and restrictions on economic
weapons, define the central role of independent unions. Most unions that
represent workers in the public sector are also subject to the LMRDA, at
least in part.’ Yet those unions all retain a core of associational autonomy

discipline and discharge, for example. This aspect of the state action inquiry is beyond the
scope of this Article, but it will have to be faced in future agency fee litigation in the private
sector.

194. The state action issue creates an asymmetry in existing doctrine; it provides a conduit
by which some government-granted powers of unions might justify imposing burdens on un-
ions, as in Steele. Yet it creates no parallel logic by which government restrictions on unions
(for example, their freedom of speech) can compel or justify a corresponding expansion of
unions’ powers or privileges. (I thank Ben Sachs for highlighting this point.) The analysis
developed here would effectively introduce greater symmetry into constitutional claims by and
against unions.

195. See Abood v. Detroit Bd. of Educ., 431 U.S. 209, 211-12, 221-22 (1977).

196. Most are covered either because they represent federal civil service employees and are
covered pursuant to Department of Labor regulations, see 29 C.F.R. § 458.29 (2015), or be-
cause they also represent some private sector employees, such as the Service Employees Inter-
national Union (SEIU), the National Education Association (NEA), and the American
Federation of Teachers (AFT). The major exception is the American Federation of State,
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and freedom of expression on behalf of their members. Those architectural
features provide the foundation for the constitutional analysis that follows in
Part III.

The public sector context introduces one major difference: it makes
state action pervasive and transparent. There was little doubt, for example,
that the agency fee arrangements between the state employer and the union
in Harris were the product of state action. The employer is a government
entity whose behavior—whether embodied in a collective bargaining agree-
ment or in legislation—constitutes state action. Again, state action will be a
much more formidable hurdle to agency fee opponents in the private sec-
tor.'”” But the argument here is chiefly directed not to the state action ques-
tion but to the constitutional questions that arise if and when state action is
present. And while some particulars of the quid pro quo are different in the
public sector, its basic outlines are roughly similar—and similarly divergent
from the legal entitlements of ordinary voluntary associations.!*

A related difference between public and private sector bargaining lies in
the manner and forum in which unions pursue their bargaining aims. In the
public sector, “‘decisionmaking by a public employer is above all a political
process’ undertaken by people ‘ultimately responsible to the electorate.” ”1*°
The Court in Abood held that this difference did not call for a different
approach to agency fees in the two sectors.?®® But the Harris Court opined
that it might, blurring the distinction between collective bargaining and
politics.?°! Whether or not this matters in the agency fee context, it has little
bearing on the existence or basic nature of the quid pro quo that governs
unions in both sectors.

To be sure, the distinct political economy of public sector unions may
affect policy judgments about the proper mix of powers, privileges, duties
and restrictions on unions in public sector labor law.?? For example, the
strike, which is central in private sector bargaining regimes, is usually pro-
hibited in the public sector; that obviously affects the process of collective

County and Municipal Employees (AFSCME). Because it only represents government employ-
ees, it is not subject to the LRMDA. See 29 U.S.C. § 402(e) (2012).

197.  See supra text accompanying notes 102—105.

198. Another difference between private sector and public sector collective bargaining
schemes is that the latter are arguably not regulatory in nature but proprietary; they represent
a state’s judgment about how best to structure relations with their own employees. That differ-
ence might call for greater deference to the states in the context of constitutional challenges to
public sector labor laws, though it did not seem to do so in Harris.

199. Harris v. Quinn, 134 S. Ct. 2618, 2631-32 (2014) (quoting Abood, 431 U.S. at 228).

200. Abood, 431 U.S. at 229-30.

201. In the private sector, “[c]ollective bargaining concerns the union’s dealings with the
employer; political advocacy and lobbying are directed at the government. But in the public
sector, both collective-bargaining and political advocacy and lobbying are directed at the gov-
ernment.” Harris, 134 S. Ct. at 2632-33.

202. For sharply contrasting views on public sector unions, compare Anne Marie Lofaso,
In Defense of Public-Sector Unions, 28 HorsTra LaB. & Emp. L.J. 301 (2011), with John O.
McGinnis & Max Schanzenbach, The Case Against Public Sector Unions, HOOVER INsT. (Aug. 1,
2010), http://www.hoover.org/research/case-against-public-sector-unions.
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bargaining and of resolving disputes over new contract terms.?*> There are
other variations between state and federal public sector bargaining regimes,
including some relating to union security.? But none of these differences
calls for a different frame of analysis, for the overall picture remains the
same: unions in the public sector, as in the private sector, are anomalous
compared to other voluntary membership associations. But the anomaly
stems from their deliberately constructed role within a particular system of
collective bargaining—the coupling of a distinct package of powers, privi-
leges, duties, and restrictions with a powerful residual claim to associational
freedom and autonomy.

B. Why Are Unions Anomalous (in the United States and Beyond)?

This distinct mix of union independence and sui generis powers and
restrictions invites an obvious question: Why are unions subject to this
unique body of law—so unlike that which governs other voluntary nongov-
ernmental associations? This is not the place for lengthy discussion of the
impulses and interests that gave rise to labor unions and led to their incor-
poration as leading actors into modern industrial relations systems. But a
few observations will help ground the rest of the discussion.

Workers depend on their jobs and their wages, and typically on a single
employer, to economically support themselves and their families. As individ-
uals, they face serious collective-action problems in seeking to improve their
lot at work. Yet shared work often proved to be a conducive medium for
self-organization. Those simple facts have historically both impelled and en-
abled many workers to form associations for mutual protection and collec-
tive advancement, and have given those associations a weight in workers’
lives and infused them with a passion beyond that of most other voluntary
associations. At the same time, workers supply the labor that drives the
economy, and collectively they have, or historically have had, the power to
shut it down by withholding their labor power. That has given associations
of workers a source of economic power that could not be ignored, either by
their employers or by society as a whole. Moreover, unions proved to be
useful to employers and society, for they helped to coordinate both workers’
collective agitation and its peaceful resolution through negotiated
settlements.

These three factors—workers” dependence on work and wages, employ-
ers’ and society’s dependence on workers’ labor power, and the crucial role
of unions in coordinating collective demands and negotiations—were cen-
tral to the politics that led every democratic industrialized society in the
world during the first half of the twentieth century to adopt a dedicated

203. See Martin H. Malin, Public Employees’ Right to Strike: Law and Experience, 26 MICH.
J.L. RerorMm 313, 313—314 (1993).

204. Harris referred to one: federal sector unions do not collect agency fees from non-
members. Harris, 134 S. Ct. at 2640. On the other hand, they enjoy some offsetting advantages
in carrying out their representational functions, such as paid time for contract administration
duties. See 5 U.S.C. § 7131 (2012).
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labor law framework with collective bargaining at its core and unions in a
leading role.?%> Industrial relations was a regulatory arena like none other,
and its institutions were bound to break the mold still taking shape with the
expansion of the administrative state. Conditions across industries were too
varied and complex—and both unions and employers had too much at
stake—to subject wages and working conditions to comprehensive govern-
ment regulation. Some mechanism for collective negotiation and compro-
mise—for self-regulation through private organizations—was inevitable. As
central actors in a major regulatory arena, unions were inevitably endowed
and saddled with a unique package of privileges, powers, duties, and restric-
tions. Yet unions had both the power and the recognized entitlement to
shape that package and to resist complete submission to regulatory control.

The United States was no exception, though the particulars of American
labor law are exceptional in many respects.?¢ Workers” dependence on work
and wages and society’s dependence on workers’ labor were self-evident to
most Americans in 1935 amidst the Great Depression and a rising wave of
strikes.?”” Those propositions underlay the political demand to protect the
right to form unions and promote collective bargaining, seen then as an
embodiment of industrial democracy, and they underlay the conviction that
industrial peace could not be achieved without a measure of industrial de-
mocracy. The result was a system of private collective bargaining and dispute
resolution within a public law framework. Once amended, the labor laws
conferred several regulatory functions on unions: as regulators of workers’
collective action; as workers’ exclusive representatives, when chosen by a ma-
jority, in negotiating collective agreements; and as co-administrators of a
system of workplace dispute resolution.?®® Those regulatory functions are
reflected in the array of unusual restrictions, duties, rights, and powers out-
lined above. Yet unions could not perform their regulatory functions if they
were not also independent, accountable to workers, and effective in coordi-
nating their economic power and demands.

Concededly, this is a highly schematic and functionalist account of a
legal framework that is plagued by internal contradictions and shaped as
much by shifting political winds as by principles or purposive planning. Still,
the basic framework that took shape in the mid-twentieth century, and the

205. See BRUCE E. KAUEMAN, THE GLOBAL EVOLUTION OF INDUSTRIAL RELATIONS 15—80
(2004). In particular, serious worker unrest has often spurred significant labor reform. See
Alan Hyde, A Theory of Labor Legislation, 38 Burr. L. REv. 383, 445-46 (1990).

206. See generally Derek C. Bok, Reflections on the Distinctive Character of American Labor
Laws, 84 Harv. L. Rev. 1394 (1971); Hyde, supra note 205.

207. See IRVING BERNSTEIN, THE TURBULENT YEARS: A HISTORY OF THE AMERICAN
WORKER 1933-1941 ch. 6 (1970).

208. See Archibald Cox & John T. Dunlop, Regulation of Collective Bargaining by the Na-
tional Labor Relations Board, 63 Harv. L. Rev. 389 (1950); Karl E. Klare, Labor Law as Ideol-
ogy: Toward a New Historiography of Collective Bargaining Law, 4 INDus. ReL. L.J. 450, 458—68
(1981).
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quid pro quo at its heart, reflects a more-or-less conscious, episodically ex-
plicit appreciation of the unique regulatory functions that unions play in
industrial relations in a democratic capitalist society.

That was then; this is now. In the United States today, unions and col-
lective bargaining occupy a shrinking niche of the economy, especially in the
private sector. That is partly because of some signature weaknesses of the
distinct American system of collective bargaining.?”® Given the principles of
exclusive representation based on majority rule and decentralized bargaining
at the enterprise or plant level, organizing a workplace is an all-or-nothing
affair that requires a campaign for majority support and that affords ample
opportunity for employer opposition.2’® And employer opposition is almost
guaranteed in an enterprise-based bargaining system. Unless unions manage
to organize the whole product market and take wages out of competition,
unionized employers must compete with nonunion employers over labor
costs, fueling employer resistance to both union organizing and bargaining
demands.?!!

By contrast, some advanced industrial democracies espouse taking
wages out of competition, in part through sectoral bargaining.?'? Particularly
in the “coordinated market economies” of Germany and Scandinavia,
sectoral bargaining over major economic issues takes place at the national
level between the dominant trade union and the employer association in
that sector, and the results are extended throughout much of the sector.?'?
Sectoral bargaining both curtails competition based on labor costs within
the nation and lowers the aggregate cost of collective bargaining. Sectoral
bargaining over basic economic issues is often coupled, most famously in
Germany, with enterprise-based institutions for worker participation and

209. For reflections on the distinct features of U.S. labor law, see Bok, supra note 206;
Rogers, supra note 29, at 88 & n.241. Similar basic elements are in Canadian labor law (where
it is called “the Wagner model”) and to some degree in the United Kingdom, but are otherwise
unusual in the western world. See Alexander J.S. Colvin & Owen Darbishire, Convergence in
Industrial Relations Institutions: The Emerging Anglo-American Model?, 66 INDUs. & LaB. REL.
Rev. 1047 (2013).

210. In part this stems from the employer free speech provisions of the Taft-Hartley
Amendments. See Archibald Cox, Some Aspects of the Labor Management Relations Act, 1947,
61 Harv. L. Rev. 1, 15-20 (1947).

211.  See Samuel Estreicher, Labor Law Reform in a World of Competitive Product Markets,
69 Cu1.-KENT L. REV. 3, 12—14 (1993); Rogers, supra note 29, at 29—32; Wachter, supra note 6,
at 628-29.

212. For a comparative analysis of the collective bargaining systems of North America and
Europe, see Roy J. Apams, INDUSTRIAL RELATIONS UNDER LIBERAL DEMOCRACY: NORTH
AMERICA IN COMPARATIVE PERSPECTIVE (1995); Bok, supra note 206; and Clyde Summers,
Worker Participation in Sweden and the United States: Some Comparisons from an American
Perspective, 133 U. Pa. L. Rev. 175 (1984).

213. The distinction between the coordinated-market economies of Germany and the
Scandinavian countries and the liberal-market economies, of which the United States is the
prototype, and the different industrial relations institutions that are characteristic of each, are
central to the “varieties of capitalism” theory outlined in Peter A. Hall & David Soskice, An
Introduction to Varieties of Capitalism, in VARIETIES OF CAPITALISM: THE INSTITUTIONAL
FouNDATIONS OF COMPARATIVE ADVANTAGE 1 (Peter A. Hall & David Soskice eds., 2001).
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dispute resolution in other workplace matters.>'* Unions often play a role in
such “works councils,” but not on an exclusive basis; multiple unions may
represent workers in the same workplace.?’> There are no high-stakes elec-
tions and no high-pressure campaigns for a majority vote at the workplace;
individual employers have both less incentive and less opportunity to resist
union organizing and bargaining demands.

Whatever the strengths and weaknesses of the distinct systems of collec-
tive bargaining elsewhere in the world, it is easy to see why some have
greater economic staying power than the U.S. system.?!¢ It is also apparent
that these divergent collective bargaining frameworks will produce divergent
constellations of legal privileges, powers, duties, and restrictions on the part
of unions. In every case, the legal status of unions is bound to be sui generis,
given the unique coupling of unions’ regulatory functions with their funda-
mental independence. But the particulars are bound to vary given the vari-
ety of industrial relations frameworks. Let us now return to the U.S.
framework and draw some implications for constitutional analysis within
labor law.

III. REFRAMING CONSTITUTIONAL CLAIMS BY AND AGAINST UNIONS

Federal labor law has both added to and subtracted from the baseline
entitlements that unions would have as either voluntary associations or vol-
untarist unions. Some of those additions and subtractions may trigger con-
stitutional claims (if state action is present) of either unions or
individuals.?'” These claims should be analyzed, however, not in isolation
from the rest of the statutory scheme, but as part of the whole. This Part
argues for expanding the frame for analysis of constitutional claims by and
against unions that stem from any part of the labor law framework, and
illustrates the import of that larger frame in four areas of constitutional
controversy involving unions. Expanding the frame does not itself resolve
these constitutional issues, but it recasts them in important ways.

214. See Walther Miiller-Jentsch, Germany: From Collective Voice to Co-Management, in
Works CouNciILs: CONSULTATION, REPRESENTATION, AND COOPERATION IN INDUSTRIAL RE-
LATIONS 53, 58—61 (Joel Rogers & Wolfgang Streeck eds., 1995).

215.  On works councils and the legal and institutional relationship between works coun-
cils and unions, see Works COUNCILS, supra note 214.

216. Union density is declining across the developed world, but is much higher in the
more sectoral systems of Northern Europe than in the enterprise-based systems of the Anglo-
American world. See Trade Union Density, OrG. FOR EcoN. Co-OpEraTION & DEV., http://
stats.oecd.org/ (on left side, expand “Labour”; then expand “Trade Union”; then follow “Trade
union density” hyperlink) (last visited May 14, 2015).

217.  Of course some of these unusual union powers might also implicate constitutional
interests of employers, but most of these fall into the category of economic liberties for which
rational relation scrutiny is a given. W. Coast Hotel, Co. v. Parrish, 300 U.S. 379, 392-93
(1937).
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A.  Expanding the Frame of Constitutional Analysis

The normal mode of constitutional analysis of rights claims is to scruti-
nize the fit between the government’s claimed interest and the action it has
taken in pursuit of that interest. Depending on the gravity of the constitu-
tional interest at stake, the test may require a tighter fit with a weightier
government interest. For most government actions, it is enough that they
bear a rational relation to a legitimate government interest, but invasions of
fundamental rights and distinctions among suspect classes require a closer
fit with a weightier government interest.!® This is obviously a simplified
conventional account of how courts analyze federal constitutional rights
claims, but it will suffice for present purposes, since whatever mode of anal-
ysis one applies to an allegedly unconstitutional state action, it is first neces-
sary to identify the nature of the challenged action. And that, I argue, is
where the quid pro quo of labor law comes into play.

The first step in analyzing constitutional claims by or against unions is
to expand the frame to include additional parts of the labor law edifice.
Specifically, to determine whether and to what degree the challenged action
threatens the constitutional interests of either individuals or unions, it is
necessary to first ask whether the alleged burden on constitutional rights is
logically linked to, and potentially offset or justified by, some corresponding
benefit or power that the rights-bearer enjoys under the same legal frame-
work. The point, illustrated in several applications below, is to identify
something like the net burden of the challenged action on constitutional
interests. Depending on the nature and magnitude of that net burden, the
action may or may not be subject to heightened scrutiny, and may or may
not survive such scrutiny. To be sure, not all of the burdens and benefits
imposed by the labor laws are commensurable, or amenable to simple addi-
tion and subtraction. That is not the exercise proposed here. But the proof
will be in the pudding, or in the particular applications as illustrated below.

Professor Daryl Levinson has shown that the framing question is perva-
sive in constitutional law, perhaps most visibly in takings cases, but also, if
often sub rosa, in free speech and equal protection cases.?'* Levinson argues
that the framing question is not only pervasive, but plagued by a pervasive
indeterminacy: given the continuous stream of benefits and burdens be-
tween the government and its citizens, he writes, it is almost always possible
to find some governmentally conferred benefit to offset an alleged burden
on constitutional rights.??° That being so, an overly expansive approach to

218. For an illuminating history of the tiers of scrutiny, see Michael Klarman, An Interpre-
tive History of Modern Equal Protection, 90 MicH. L. Rev. 213, 214—19 (1991); and on their
importation into First Amendment doctrine, see Ashutosh Bhagwat, The Test that Ate Every-
thing: Intermediate Scrutiny in First Amendment Jurisprudence, 2007 U. IrrL. L. Rev. 783,
786—87.

219. See Levinson, supra note 27, at 1316—18.

220. Id. at 1315. Professors Cox and Samaha take the argument a step further. Once we
recognize that the frame can be enlarged to include all of the government benefits as well as
the burdens associated with a particular activity, most burdens can be understood as optional
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the framing question risks unraveling constitutional protections altogether.
But framing itself is inescapable, and some reframing moves are clearly more
compelling and well-founded than others.

The reframing proposed here treats the NLRA, the Taft-Hartley amend-
ments, and parts of the Landrum-Griffin Act as a unified statutory scheme
for collective labor relations that together define unions as distinct constitu-
tional actors that are both regulated by and regulators within that scheme. I
contend that the additions to and subtractions from the baseline entitle-
ments of unions should be evaluated in relation to each other. When an
alleged burden under that scheme—a burden imposed on unions or indi-
viduals—is challenged as unconstitutional, the frame of analysis should in-
clude potentially offsetting benefits or entitlements within the larger scheme.
Particular powers or privileges of unions—as well as particular restrictions
or burdens imposed on unions—may be troubling or anomalous when
viewed in isolation; but they might, like an oddly shaped puzzle piece, fit
logically into the larger and deliberately constructed regime that defines the
sui generis nature of unions and their role in the regulatory system that
collective bargaining represents.

A model for the reframing move proposed here may be found in a
landmark 1917 labor case, New York Central Railroad Co. v. White,?2! which
upheld New York’s workers’ compensation statute. The employer claimed
that it was unconstitutional to strip the employer of its common law de-
fenses to liability, and to impose liability without negligence.?>> But the Su-
preme Court held that the burden on the employer was offset and justified
by the statute’s limitations on liability: injured employees were entitled not
to full compensation under common law tort principles, but to a lower level
of statutory compensation that was deliberately pegged well below those
levels.??* Both sides had gained something and lost something in the move
from common law tort liability to statutory workers’ compensation liability,
and the burdens and benefits were rationally enough related to each other,
and the state’s legitimate regulatory goals, to pass constitutional muster.??*

conditions on discretionary benefits, and then most constitutional rights claims become ques-
tions about unconstitutional conditions. See Adam B. Cox & Adam M. Samaha, Unconstitu-
tional Conditions Questions Everywhere: The Implications of Exit and Sorting for Constitutional
Law and Theory, 5 J. LEGAL ANALYsIs 61 (2012). Cox and Samaha recognize that to reframe
issues as unconstitutional “conditions” questions is not to answer them. Id. at 78. But it does
destabilize conventional constitutional doctrine by muddying the distinction among rights,
discretionary benefits, infringements, and avoidable conditions; and it systematically directs
more attention to possibilities of “exit” and “sorting” in response to state impositions. Id. at
83. The reframing proposed in this Article, which remains within the confines of a single
integrated federal statutory scheme, does not begin to push the limits of conventional doctrine
or to raise the specter of destabilizing constitutional law.

221. 243 U.S. 188 (1917).
222. N.Y. Cent. R.R., 243 U.S. at 191-93, 196.
223. Id. at 201-04.

224. Id. One might resist the analogy by questioning whether constitutional entitlements
were actually at stake on either side of the bargain in New York Central Railroad. The idea that
common law entitlements were a form of property protected against deprivation, even by
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What the Court said of the workers’ compensation statute in New York
Central Railroad is equally true of the labor relations framework here: “The
act evidently is intended as a just settlement of a difficult problem, affecting
one of the most important of social relations, and it is to be judged in its
entirety.”?® To be sure, it took a quarter century and three major enact-
ments for Congress to construct the more complex and hotly contested stat-
utory scheme for governing labor-management relations in the private
sector. And virtually nobody was or is happy with all of the elements of that
statutory scheme; indeed, some of the elements may be unconstitutional
under the analysis proposed here. But it is undoubtedly a unified scheme
whose elements are interdependent, and “it is to be judged in its entirety”
when any of those elements faces a constitutional challenge.

It is important to emphasize what this proposal is not. First, it is not a
one-way ratchet for unions. We have already begun to see that some burdens
or restrictions on unions, though anomalous as compared to the constitu-
tional entitlements of other voluntary associations, might find their justifica-
tion elsewhere in the constellation of extraordinary powers and privileges
that the law confers on unions. (That was the case, for example, with unions’
duty of fair representation and their power of exclusive representation.) Sec-
ond, the proposal here is not to afford Congress extraordinary deference in
the field of labor relations. The Court has sometimes invoked “Congress’
striking of the delicate balance” between unions’ constitutional entitlements
and competing interests as a basis for sidestepping constitutional principles
in the labor context.?” The constitutional analysis proposed here is more
attentive both to the particularity of labor law and, within that context, to
the particular elements of labor law that depart from the baseline entitle-
ments of unions as voluntary or voluntarist associations of workers.

The reframing proposed here might seem more apt for assessing the
claims of unions than the claims of individuals in relation to unions. Unions
might be deemed to have somehow accepted the quid pro quo—the addi-
tions and subtractions to their basic entitlements that the labor laws entail—
by participating as central institutional actors in the scheme. On that logic,
any statutory burdens on unions would be accepted and therefore acceptable
conditions on unions’ representation of workers under the existing labor law
framework. But that logic would vitiate not only the associational rights of
unions but also the rights of workers to choose union representation and
collective bargaining. That logic also ignores the ability of individuals to
avoid the burdens associated with the statutory quid pro quo by choosing

legislation, meets little favor today, but it had fairly broad support within the Supreme Court
at the time New York Central Railroad was decided. See John C.P. Goldberg, The Constitutional
Status of Tort Law: Due Process and the Right to a Law for the Redress of Wrongs, 115 YALE L.J.
524, 572—83 (2005). Goldberg seeks to rehabilitate a version of the constitutional right to
redress through tort law, or some reasonable substitute, and portrays New York Central Rail-
road as a sensible application of the principle. Id. at 583, 616—17.

225. N.Y. Cent. R.R., 243 U.S. at 202.

226. See Pope, supra note 101, at 225-26 & n.28 (quoting NAACP v. Claiborne Hardware
Co., 458 U.S. 886, 912 (1982)).



November 2015] Are Unions a Constitutional Anomaly? 215

nonunion employment.??” In either case, avoidance or “exit” has some costs,
and the magnitude of those costs is relevant.??® It may be more conducive to
sound constitutional analysis to recognize that the labor laws impose a quid
pro quo that affects both unions and individuals.??® Regulatory schemes
often do that: they constrain the choices and freedoms of individuals and
institutions pursuant to a legislative judgment about what serves the greater
good. Obviously regulatory schemes are subject to constitutional limits. But
in adjudicating those limits, the impact of a regulatory scheme on the claim-
ant should “be judged in its entirety.”

B. Some Applications

One application of the thesis is foreshadowed in Steele: unions’ statutory
power of exclusive representation, based on majority rule within a bargain-
ing unit, was justified and limited by the union’s implied statutory duty to
fairly represent all bargaining unit members. By the same token, the duty of
fair representation that unions bear toward nonmembers of the union,
though anomalous in comparison to other voluntary associations, was rec-
ognized as a necessary corollary of the union’s power of exclusive represen-
tation. Both doctrines, one textual and one implied, were justified as logical
counterparts of each other within the statutory scheme. The correspondence
is neither one-to-one nor perfect. The power of exclusive representation
could justify more than one corresponding duty or burden, and the duty of
fair representation might justify more than one corresponding union entitle-
ment. That brings us to the first of several additional applications of the
quid pro quo thesis: the agency fee controversy, various incarnations of
which have occupied the Supreme Court for many decades, and will con-
tinue to do so for years to come.

1. Revisiting the Agency Fee Problem

Unions’ ability to collect an agency fee from objecting nonmembers may
be an anomaly compared to other voluntary associations, but unions are not
like other voluntary associations. The mandatory agency fee—or what is left
of it—is intertwined with the larger quid pro quo that the labor laws estab-
lish. How does that affect the constitutional analysis of the agency fee
problem?

As a threshold matter, private sector agency fees, stemming as they do
from privately bargained agreements that are merely permitted by federal

227. For a careful analysis of the constitutional import of individuals’ ability to avoid
unionized employment, particularly in comparison to the ability of investors to avoid investing
in corporations that make political expenditures, see Sachs, supra note 63, at 832—43.

228. That is central to the argument in Cox & Samaha, supra note 220, at 83.

229. Indeed, although unions are at the center of this analysis, implicit in the package of
special rights, powers, duties, and restrictions that affect unions is a corresponding set of
burdens and benefits that affect individuals in relation to unions.
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labor law, may not pose any constitutional problem at all.>** The analysis
proposed here does not purport to alter the state action analysis, though it
does suggest reasons for caution in finding state action in the conduct of
unions.?’! So what follows is relevant only if the Court crosses the state ac-
tion threshold under the NLRA or the RLA, or in the public sector where
state action is clearly present.

With that proviso, the analysis proposed here resonates with the Su-
preme Court’s pre-Harris approach to agency fees: to require individuals as
a condition of employment to pay a fee to the union for expenditures that
are germane to collective bargaining and contract administration is a logical
counterpart of the obligations that the union undertakes pursuant to the
law’s exclusivity and fair representation doctrines, and the economic benefits
the individual receives from union representation. That logic does not
clearly extend to union expenditures for partisan political activities; unions’
ability—before Street, Abood, and Beck—to demand support for those activ-
ities arguably amounted to a net burden on individuals who did not share
the union’s political aims.?*? But the economic burden of the fee-for-services
on individuals is counterbalanced by the services for which they pay. The
frame for constitutional analysis should include both.

Let us underscore this point. The First Amendment challenge to agency
fees is premised on the notion that money is speech, and therefore that com-
pelled payment of the agency fee is equivalent to compelled speech. If that is
s0, then it must be relevant that the agency fee is much more than offset by
the economic benefits of union representation. The average union wage pre-
mium (about seventeen percent) is over thirteen times as much as the aver-
age full union dues (only a portion of which is chargeable to objectors).?** To
be sure, some individuals might doubt that union representation is worth it
as an economic matter.?>* But the law submits that judgment to majorities.
And the data suggest that a majority’s choice of union representation is eco-
nomically rational.®> An individual objector is free to spend some or all of

230. See supra note 105 and accompanying text. For a rigorous criticism of the claim that
union-security agreements in the private sector partake of state action because of the exclusiv-
ity doctrine, see Sachs, supra note 63, at 849-51.

231.  See supra Section IL.A.3.
232. That is only arguable. See infra text accompanying notes 239-240.

233. Sachs, supra note 63, at 811 & n.47 (first citing David G. Blanchflower & Alex
Bryson, What Effect Do Unions Have on Wages Now and Would Freeman and Medoff Be Sur-
prised?, in WHAT Do UNioNs Do? A TWENTY-YEAR PERSPECTIVE 79 (James T. Bennett &
Bruce E. Kaufman eds., 2007) (wage premium); then citing John W. Budd & In-Gang Na, The
Union Membership Wage Premium for Employees Covered by Collective Bargaining Agreements,
18 J. LaB. Econ. 783, 803 (2000) (union dues)).

234. For example, they might worry that unionization, and the wage premium it brings,
increases the risk of job loss.

235.  See, e.g., Richard B. Freeman & Morris M. Kleiner, Do Unions Make Enterprises Insol-
vent?, 52 INnpus. & Las. ReL. Rev. 510 (1999) (arguing that unions generally push wages
upward but not to the point at which the firm shuts down).
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the net economic gains from union representation on speech opposing un-
ions—for example, seeking to persuade a majority of coworkers to reject
union representation.?

The analysis proposed here gives constitutional heft to the free-rider
problem that unions face, for that problem stems precisely from other com-
ponents of the statutory scheme that burden unions and benefit individuals.
Given the foundational legal principles of exclusive representation, majority
rule, and the duty of fair representation, unions face a free-rider problem
unlike that of other voluntary associations that confer incidental benefits on
noncontributors. Collective bargaining, contract administration, and dis-
pute resolution are both costly for unions and economically valuable for the
workers involved. Absent the offsetting agency fee, employees have a trans-
parent and legally constructed incentive to free ride, taking the benefits of
union representation without the costs.?’” Union members would have to
subsidize the cost of representing nonmembers—not just dissenters but
those who choose to save a buck. Higher dues may trigger additional opt-
outs, which may lead to higher dues, and so on. The cascading impact of
opportunistic and ideological opt-outs could seriously undermine unions’
ability to represent employees, to carry out the will of the majority, and to
perform their regulatory functions under the labor laws.2%

236. Indeed, that logic could justify charging the full union dues. Even the political ex-
penditures that are nonchargeable, to the extent they strengthen unions’ ability to organize
and represent workers effectively, redound to the economic benefit of bargaining unit mem-
bers. See Reuel E. Schiller, From Group Rights to Individual Liberties: Post-War Labor Law,
Liberalism, and the Waning of Union Strength, 20 BERKELEY J. Emp. & LaB. L. 1, 43, 67 (1999).
For purposes of this argument, however, I accept the prevailing distinction between expenses
that are germane to collective bargaining and contract administration and those that are not,
including political and ideological activities. For an argument against that distinction and in
favor of allowing unions to charge full union dues—the original union shop—see Rogers,
supra note 82.

237. To be sure, unions might be able to counteract the free-rider problem by continu-
ously investing in internal organizing among workers they already represent. Some argue that
would be a good thing for unions. E.g., Jordan Weissmann, Right to Work Won’t Doom Michi-
gan’s Unions—1It Might Even Save Them, THE ATLANTIC (Dec. 12, 2012), http://www.theatlan-
tic.com/business/archive/2012/12/right-to-work-wont-doom-michigans-unions-it-might-
even-save-them/266160/; see also Jurius G. GETMAN, RESTORING THE POwER OF UNIONS
(2010). That argument is in keeping with past misgivings within the labor movement about
the impact of union security on unions’ responsiveness to the rank-and-file. See supra notes
35—37 and accompanying text. But Congress chose to permit unions, through bargaining, to
shift their resources away from constant reorganizing into collective representation. See supra
text accompanying notes 35—36.

238. A recent review of the empirical literature noted the frequent finding that “right-to-
work” laws are associated with lower levels of unionization and higher levels of free riding in
unionized bargaining units, BENjaMIN CoLrLiNs, CONG. RESEARCH SERV., RIGHT TO WORK
Laws: LEGISLATIVE BACKGROUND AND EMPIRICAL RESEARCH 69 (2014), http://fas.org/sgp/
crs/misc/R42575.pdf, but also the notorious difficulty of measuring the impact of “right-to-
work” laws. David T. Ellwood & Glenn Fine, The Impact of Right-to-Work Laws on Union
Organizing, 95 J. PoLr. Econ. 250, 251-52 (1987); William J. Moore, The Determinants and
Effects of Right-to-Work Laws: A Review of the Recent Literature, 19 J. LaB. RESEARCH 445,
446-48 (1998).
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The free-rider problem turns out to illustrate one variation on a larger
theme: the labor laws confer an array of rights, powers, privileges, burdens,
and restrictions on unions that distinguish them from other voluntary as-
sociations; some of those have their mirror image in a set of burdens and
benefits for individuals in relation to unions. A constitutional complaint
about any one of those components should be viewed in the larger context:
Is the challenged burden or restriction logically related to and justified by a
benefit or power enjoyed by the claimant under the statutory scheme as a
whole?

The result is not only to recast and fortify the free-rider justification for
the agency fee, but also to dramatically deflate the First Amendment interest
of dissenters in the agency fee context. The Harris Court held that “an
agency-fee provision imposes ‘a significant impingement on First Amend-
ment rights,” ” one that “cannot be tolerated unless it passes ‘exacting First
Amendment scrutiny.” ”2*° But what is that impingement? Insofar as the eco-
nomic burden of the agency fee is more than offset by the economic benefits
of representation, the net impact of the core fee-for-services on objectors
amounts to a feeling of indignation over being compelled to support an
organization that they oppose, but that the majority supports. That is a daily
experience in a society in which many decisions are necessarily collective,
not individual. It is on par with the feelings of taxpayers forced to support a
war or a welfare system they oppose, or the feelings of electricity customers
forced to support a company whose reliance on fossil fuels they abhor, or
the feelings of lawyers forced to pay dues to a bar association that adminis-
ters ethical standards they oppose. There are two differences, both of which
cut in favor of the agency fee: first, that fee is accompanied by significant net
benefits that show up in one’s paycheck; and second, it is much easier for
individuals to avoid paying agency fees than it is to avoid paying taxes, elec-
tricity bills, or bar dues. Avoiding the agency fee requires either finding a
nonunion job or persuading a majority of one’s coworkers to reject the
union.?%

The interest at stake in these agency fee cases simply does not warrant
either the exacting scrutiny or the overwrought rhetoric deployed in Harris.
The majority went so far as to quote Justice Douglas’s dissenting view that,
by sanctioning mandatory bar association fees, “we practically give carte
blanche to any legislature to put at least professional people into goose-step-
ping brigades.”?*! Really? One might long for the sobriety of Justice Frank-
furter in Street: “The individual member may express his views in any public

239. Harris v. Quinn, 134 S. Ct. 2618, 2639 (2014) (quoting Knox v. Serv. Emps. Int’l
Union, Local 1000, 132 S. Ct. 2277, 2289 (2012)).

240. The notion that employees are compelled to pay dues or fees under union-security
agreements, often articulated but seldom defended, is disected in Sachs, supra note 63, at
829-38.

241. Harris, 134 S. Ct. at 2629 (quoting Lathrop v. Donohue, 367 U.S. 820, 884 (1961)
(Douglas, J., dissenting)).
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or private forum as freely as he could before the union collected his dues.”**
Indeed, the employee is more free to express his views—or at least has more
money with which to do so out of the larger paycheck that comes with
union representation.?+

It is worth recalling that both the bombast of Justices Douglas and the
demurrer of Justice Frankfurter were directed to the issue of compelled con-
tributions to a private organization’s political and ideological speech.?** The
unions’ adversaries won that battle long ago. What is at stake now is com-
pelled support of speech that is merely incidental to the organization’s per-
formance of its core representational functions and that confers tangible
economic benefits on the protesting individual. The feeling of indignation
that remains, if it is a constitutionally cognizable burden at all,>** is much
less weighty than the Harris Court suggested, and it is more than justified by
the state’s interest in a fair and economically sustainable system of collective
bargaining, whether in the public or private sector.

My analysis echoes Justice Scalia’s defense of the agency fee, but with a
difference. Justice Scalia said this:

Our First Amendment jurisprudence . . . recognizes a correlation between
the rights and the duties of the union, on the one hand, and the nonunion
members of the bargaining unit, on the other. Where the state imposes
upon the union a duty to deliver services, it may permit the union to de-
mand reimbursement for them; or, looked at from the other end, where
the state creates in the nonmembers a legal entitlement from the union, it
may compel them to pay the cost. The “compelling state interest” that jus-
tifies this constitutional rule is not simply elimination of the inequity aris-
ing from the fact that some union activity redounds to the benefit of “free-
riding” nonmembers; private speech often furthers the interests of non-
speakers, and that does not alone empower the state to compel the speech
to be paid for. What is distinctive, however, about the “free riders” [in
unions] . . . is that . . . the law requires the union to carry [them]—indeed,
requires the union to go out of its way to benefit [them], even at the ex-
pense of its other interests . . . . [T]he free ridership (if it were left to be

242. Int’l Ass’n of Machinists v. Street, 367 U.S. 740, 806 (1961) (Frankfurter, J.,
dissenting).

243.  See supra notes 232—235 and accompanying text.
244. See supra text accompanying notes 69-75, 119.

245. See Fisk & Poueymirou, supra note 19; West, supra note 15, at 910. Fisk and
Poueymirou argue that the individual expressive interest threatened by the core agency fee is
precisely counterposed by the expressive interests of the union and its members in not being
forced to subsidize representation of free-riding nonmembers, and this symmetry exposes the
error in treating the financial transactions entailed by the agency fee as compelled speech at
all. Fisk & Poueymirou, supra note 19. But even if one accepts the Court’s contrary premise,
offsetting benefits to the claimant and burdens on its adversary should be taken into account.
The arguments regarding the agency fee problem are different but compatible in adopting a
larger frame of analysis that includes the other side of the constitutional equation. On the
tensions between the agency fee cases and corporate speech rights, including Citizens United,
see Fisk & Chemerinsky, supra note 192.
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that) would be not incidental but calculated, not imposed by circumstances
but mandated by government decree.?*®

The difference between Justice Scalia’s analysis and mine is this: where he
invokes the free-rider problem as a compelling state interest justifying the
agency fee requirement, I argue that no significant constitutional infringe-
ment arises and that no compelling state interest need be identified because
the agency fee is offset and justified by the costs (to the union) and benefits
(to the individual) of union representation.

Notably, this defense of agency fees does not deny that the subjects of
collective bargaining are often matters of public concern. That was vividly so
in private sector labor relations when Congress enacted the NLRA and when
the Supreme Court decided Thornhill v. Alabama in 1940.27 And it was evi-
dent to the Harris Court in public sector labor relations in 2014.24¢ But once
we recognize that unions function as part of a public regulatory scheme, that
proposition becomes both more obvious and less significant. A society pre-
sumably only exerts regulatory control over issues that have attracted public
concern. The legislature could presumably respond to that concern by regu-
lating wages and working conditions directly through a more comprehensive
labor standards regime, or it could ignore that concern and leave the deter-
mination of wages and working conditions to managerial decisionmaking
and individual bargaining. Only a very wooden view of the First Amend-
ment would manufacture an opt-out right for individuals whenever the so-
ciety chooses instead to empower private actors to engage in collective self-
regulation.

The “fair share” agency fee is what remains of union security after Con-
gress barred agreements requiring full membership and after the Supreme
Court cut down the permissible agency fee to its non-ideological core. What
remains of the agency fee is an integral and logical component of the system
of collective bargaining that Congress created, and it is a fair exchange for
the representational services that unions render, given the costs for unions
and the tangible benefits for individuals that follow.

2. Reconsidering the Anomaly of State “Right-to-Work” Laws

For the Harris Court, unions’ ability to collect an agency fee is a consti-
tutional anomaly that this Article has sought to explain and justify. But that
explanation highlights the opposing anomaly of state “right-to-work” laws.
Those laws prohibit agreements that compel workers to contribute to a
union within a federal labor law regime that enables groups of workers, by
majority rule, to choose collective representation and mutual support over

246. Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507, 556 (1991) (Scalia, J., concurring in the
judgment in part and dissenting in part).

247. 310 U.S. 88 (1940).
248. Harris v. Quinn, 134 S. Ct. 2618, 2642 (2014).
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individual bargaining. Yet the NLRA itself, as it is conventionally read, ex-
pressly permits such laws, saving them from preemption.?*> On that reading,
Congress itself long ago undercut the supposed logic of the statute, or al-
lowed states to do so, with regard to agency fees.?>® The logic of the statute is
restored, however, by a more literal reading of its text recently espoused by
Professors Fisk and Sachs,?' and by Chief Judge Wood of the Seventh Cir-
cuit, albeit in dissent, in Sweeney v. Pence, which upheld Indiana’s “right-to-
work” law.??2 Reframing the issue posed by these state “right-to-work” laws,
pursuant to the analysis proposed here, strengthens the case for that more
literal reading.

Understanding the legal status of state “right-to-work” laws requires
some exegesis.>>> Congress did three things (by some rather convoluted stat-
utory language) in 1947. First, in what is now section 8(a)(3) of the NLRA,
it banned both closed-shop and union-shop agreements requiring actual
union membership as a condition of employment, thus dissolving union
control over individuals’ right to work, and it permitted agreements requir-
ing payment of union dues and fees as a condition of employment (what is
now called an “agency shop” provision).?>* Then in section 14(b), Congress
allowed states to prohibit “agreements requiring membership” in a union.?*
That last phrase has generally been read, as it was by the Seventh Circuit in
Sweeney, to include agreements requiring payment of any union dues and
fees.?>s That reading made some sense for agreements requiring nonmem-
bers to pay the same dues as members. The NLRA’s text appeared to permit
such agreements, but states could prohibit them. But this reading of section
14(b) does not make sense as to agreements requiring only a reduced fee-
for-services—the fees that are necessary to prevent free riding—as a condi-
tion of employment. And that is all that any union is permitted to demand
after Beck.

In short, agreements requiring payment of lesser, Beck-compliant
agency fees are not fairly construed as “agreements requiring membership”

249. See Sweeney v. Pence, 767 F.3d 654, 658—65 (7th Cir. 2014).

250. Of course, even if Congress permits illogical exceptions to its own legislation on
political grounds, that would not justify the Court undercutting the system’s logic further by
invalidating the agency fee nationwide. Concededly, however, my argument regarding the logic
of the statutory scheme would be stronger without that exception.

251. Catherine L. Fisk & Benjamin I. Sachs, Restoring Equity in Right-to-Work Law, 4 U.C.
IrRVINE L. REV. 857, 860—66 (2014).
252.  Sweeney, 767 F.3d at 671-85 (Wood, C.J., dissenting).

253. Chief Judge Wood undertakes that exegesis in much greater detail in her Sweeney
dissent.

254. 29 U.S.C. § 158(a)(3) (2012).
255. Id. § 164(b). For a more detailed analysis of the statutory intricacies and their judi-
cial interpretation, see Fisk & Sachs, supra note 251, at 860—66.

256. Sweeney, 767 F.3d at 660—61; Fisk & Sachs, supra note 251, at 861—62. The Supreme
Court thus read it in Retail Clerks Int’l Ass’n, Local 1625 v. Schermerhorn, 373 U.S. 746 (1963),
in which the dues and fees required of nonmembers were the same as those for members.
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in a union within the meaning of section 14(b).?*” On this reading, section
14(b) would permit states to bar agreements requiring either actual union
membership or its financial equivalent, but not agreements requiring pay-
ment of the core fee-for-services.?’® The result would be that state “right-to-
work” laws no longer do any work; but that is only because the Supreme
Court in Beck later did all the work (nationwide) that such state laws could
do consistent with the NLRA: it barred agreements requiring individuals to
pay the full financial equivalent of membership, and allowed only those that
directly meet the free-rider problem otherwise entailed by exclusive repre-
sentation.?® Given Beck’s narrow reading of section 8(a)(3), a narrow read-
ing of section 14(b) restores an equilibrium between the economic burdens
and benefits of exclusive representation both for the union and for those
whom it represents.?®

If the narrower, more literal reading of section 14(b) is right, then the
NLRA preempts state laws that prohibit even the core fee-for-services and
that create a well-recognized free-rider problem.?®! Preemption doctrine it-
self has constitutional underpinnings in the Supremacy Clause.>? But there
is another constitutional problem with broader state “right-to-work” laws,
one that Chief Judge Wood elaborated in her Sweeney dissent.?®* Indiana’s
“right-to-work” law, like most others, prohibits unions from securing pay-
ment for representational services that federal law requires them to render to

257.  Schermerhorn expressly distinguished a hypothetical ban on union-security agree-
ments that was less stringent than those requiring the full financial equivalent of membership.
Schermerhorn, 373 U.S. at 751-52; Fisk & Sachs, supra note 251, at 863—64.

258. Fisk & Sachs, supra note 251, at 864—66.
259. See Commc’ns Workers of Am. v. Beck, 487 U.S. 735, 735—63 (1988).

260. Critics will object to a reading of section 14(b) that renders it superfluous. If Con-
gress meant for section 8(a)(3) to prohibit agreements requiring more than the partial agency
fee, as Beck holds it did, it must have intended in section 14(b) to permit states to prohibit
more than that. But that simply compounds the error of the Beck Court, whose reading of
section 8(a)(3) was fairly described by the dissent as “foreign to that section’s express language
and legislative history.” Id. at 763 (Blackmun, J., concurring in part and dissenting in part).
According to the dissent, “that section’s express language and legislative history . . . show that
Congress did not intend to limit either the amount of ‘agency fees’ . . . or the union’s expendi-
ture of such funds.” Id. It was Beck’s contrary reading of section 8(a)(3) that rendered super-
fluous section 14(b) as properly understood. Beck did so by banishing, under the supposed
pressure of constitutional avoidance, the last vestige of “compulsory unionism,” something
that Congress had left for the states to decide. Beck should not now supply the basis for ratch-
eting up the permissible scope of state “right-to-work” laws under section 14(b) and destabi-
lizing the federal scheme.

261.  See Stanley D. Henderson, The Confrontation of Federal Preemption and State Right-
to-Work Laws, 1967 Duke L.J. 1079, 1122—23. For an overview of the labor preemption doc-
trine, see David L. Gregory, The Labor Preemption Doctrine: Hamiltonian Renaissance or Last
Hurrah?, 27 WM. & MaRry L. Rev. 507 (1986).

262. E.g, Hillsborough Cnty., Fla. v. Automated Med. Labs., Inc., 471 U.S. 707, 712—13
(1985).

263. Sweeney v. Pence, 767 F.3d 654, 671-85 (7th Cir. 2014) (Wood, C.J., dissenting).
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employees under its principles of majority rule and exclusive representa-
tion.?* That, said Chief Judge Wood, works an unconstitutional taking of
unions’ property.?®> And that suggests an additional constitutional avoidance
argument for reading section 14(b) of the NLRA narrowly and for reading
the NLRA as a whole to preempt state “right-to-work” laws that bar the
agency fee-for-services.

The takings claim that Chief Judge Wood elaborated offers another op-
portunity to illustrate how the analysis proposed here might work. Faced
with the union’s constitutional challenge to Indiana’s law, the first question
should be what if anything was taken—in this case whether anything in the
remainder of the labor law quid pro quo offsets the exaction of unpaid rep-
resentational services under these state laws. To borrow Justice Scalia’s for-
mulation, the free-rider problem that results from these state laws, given the
union’s duties under federal labor law, is “not incidental but calculated, not
imposed by circumstances but mandated by government decree.”>¢ It
should count as a state-imposed taking from the union. The panel majority
in Sweeney held that the federal right to represent nonmembers under the
NLRA’s exclusivity doctrine is itself compensation—or an offsetting bene-
fit—for the burden of representing free-riding nonmembers.2” But that is
implausible given the transparent free-rider problem and the destabilizing
cascade of opt-outs, dues increases, and more opt-outs that could follow.268
The burden of representing nonmembers without compensation upsets an
equilibrium that otherwise attains between the burdens and benefits of ex-
clusivity. That significant net exaction calls for heightened scrutiny.>® The

264. Fisk & Sachs, supra note 251, at 857-58.

265. Sweeney, 767 F.3d at 683—84. The Seventh Circuit denied en banc review, but five
members of the court indicated their agreement with Chief Judge Wood’s dissent. Order,
Sweeney v. Pence, No. 13-1264 (7th Cir. Jan. 13, 2015).

266. Lehnert v. Ferris Faculty Ass’'n, 500 U.S. 507, 556, (1991) (Scalia, J., concurring in the
judgment in part and dissenting in part).

267. Sweeney, 767 F.3d at 666. Ironically, the majority cites Steele for the proposition that
“[t]he powers of the bargaining representative are ‘comparable to those possessed by a legisla-
tive body both to create and restrict the rights of those whom it represents,’” and that are
matched by a corresponding duty of fair representation. Id. (quoting Steele v. Lousiville &
Nashville R.R., 323 U.S. 192, 202 (1944)). But of course the majoritarian legislature is also
empowered to tax all the citizens for the services it renders them.

268. See supra notes 237—238 and accompanying text.

269. The conditional nature of the exaction here might seem to complicate the inquiry,
but it leads to the same result. In principle, even if a state-imposed duty to represent non-fee
payers would be a taking if done outright, it might nonetheless be a permissible condition on
the union’s entitlement to serve as the exclusive representative of the whole bargaining unit. A
conditional exaction may be constitutional if (1) the entitlement on which the condition is
imposed—here, the right to represent employees exclusively—could have been denied alto-
gether; and (2) the condition imposed bears an essential nexus and is roughly proportional to
the burdens that stem from the grant of the entitlement that the state is seeking to ameliorate.
See Dolan v. City of Tigard, 512 U.S. 374 (1994). The first requirement is not met by the state
law in Sweeney, as federal law establishes the union’s right to represent employees exclusively
based on majority rule. Even if that requirement were met, the condition of representing non-
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agency fee-for-services that the NLRA allows unions to demand from non-
members, and that the state “right-to-work” laws block, is a logical and inte-
gral component of a federal labor law scheme that enables workers to choose
union representation by majority rule and that obligates the union to re-
present all unit members fairly.

Fisk and Sachs propose another possible solution to the inequity of the
“right-to-work laws”: abandonment of the principle of exclusivity and the
duty of fair representation in “right-to-work” states for those who opt out of
all fees.?”® Unions in “right-to-work” states would then represent only their
own dues-paying members—even if those members constituted a majority
in a workplace—both in collective bargaining and grievance handling.?”!
Other employees could bargain for themselves, or perhaps through another
organization, but they could not demand the union’s services without pay-
ing for them. Fisk and Sachs persuasively argue that this is where the logic of
“right-to-work” should lead, if it is not curtailed by preemption.?”?

But the Fisk and Sachs argument for members-only bargaining under-
scores the point made here: the resulting mix, even within a single group of
workers, of unilateral managerial authority, individual bargaining, and
members-only collective bargaining, possibly with multiple unions, would
drastically reconfigure, if not undo altogether, the quid pro quo at the heart
of the current system within the “right-to-work” states. As a policy matter,
that kind of drastic change, and even a little attendant chaos, might not be a
bad thing; their proposal warrants serious consideration. But for judges

fee payers is not a roughly proportional response to the burdens imposed by the union’s
exclusive representation.

270. Fisk & Sachs, supra note 251, at 866—67.

271. MoRrRris, supra note 146, at 194—200, revives the idea of members-only bargaining,
common before the NLRA, and argues that employers should have a duty to bargain with a
minority-supported union on a members-only basis. Morris’s argument regarding the em-
ployer’s duty to bargain has been met with some skepticism. See, e.g., Joseph E. Slater, Do
Unions Representing a Minority of Employees Have the Right to Bargain Collectively?: A Review of
Charles Morris, The Blue Eagle at Work, 9 Emp. Rts. & Emp. PoL’y J. 383 (2005) (book review).
There has been much less discussion of the notion that unions can bargain on a members-only
basis for a majority of employees in a cohesive work unit, foregoing the rights and responsibil-
ities of exclusive representation (as Fisk and Sachs argue they should be able to do in the
“right-to-work” states). The notion is in tension with the text of section 9(a), and its sole
precedential support lies in a single very old Supreme Court decision, Consolidated Edison Co.
v. NLRB, 305 U.S. 197 (1938). Since then, unions that can prove majority support have rou-
tinely sought the exclusive representation rights that the NLRA contemplates they will exercise.
Fisk and Sachs argue, however, that members-only bargaining is a sensible policy response to
the “right-to-work” anomaly. Fisk & Sachs, supra note 251.

272. The idea of members-only bargaining is put to a different use—as a defense of
“right-to-work” laws and a rejoinder to the free-rider argument—in Sherk, supra note 144. On
Professor Sherk’s account, unions that are chosen by a majority can choose whether to claim
exclusive representation rights under the NLRA or to bargain for their members only, and thus
have no complaint, and certainly no takings claim, if the price or condition of exclusive repre-
sentation in some states is uncompensated representation costs for objecting nonmembers. Id.
But the text of section 9(a) of the NLRA contradicts that reading, which finds no support in
the modern caselaw. See supra notes 144—146 and accompanying text.
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charged with reviewing and interpreting existing law, the disintegration of
the integrated federal labor law regime that lies down that path is another
good reason to choose a different path, and to revisit the permissible reach
of state “right-to-work” laws under section 14(b).

3. Rethinking the Constitutionality of Restrictions on
Peaceful Labor Picketing

The NLRA’s restrictions on peaceful labor picketing pose a knotty and
much-mooted First Amendment problem, for they bar unions from peace-
fully communicating the facts of a labor dispute and appealing to individu-
als—through the symbolic message of a picket line—to support the union’s
cause by lawfully withholding their patronage or labor from the targeted
business. The secondary boycott ban is especially problematic, for ordinarily
both the action the union urges on consumers and workers and the action it
urges on the secondary target (to pressure the primary) are lawful. Moreo-
ver, the Supreme Court has held that the First Amendment protects the
same conduct by a civil rights group.?””” The quid pro quo thesis asks
whether other features of the NLRA, and particularly the special powers or
privileges that it confers on unions, offer a constitutional justification for its
speaker-specific, content-based speech restrictions.

One recurring theme in the decisions upholding restrictions on labor
picketing is the suggestion that even peaceful labor picketing is coercive, or
somehow more coercive than nonlabor picketing, but the Court’s decisions
lack an account of what makes it s0.274 Some have sought to fill that gap by
positing that labor picketing operates as a “signal” whose impact depends
not on the appeal of its message, but at least partly on unions’ economic
power over their members.?”> And that claim directs our attention to other
parts of the labor law scheme: suppose that a picket appealed to union mem-
bers who were subject to union discipline for crossing a picket line, and that
that union’s membership were a condition of employment under an agree-
ment between the union and an employer compelled to bargain with that
union on an exclusive basis. Where those conditions held, as they did for
some union pickets as of 1947, unions could leverage their legally fortified
power over individual workers into economic power versus employers. That

273. NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982).

274. In particular, the Court emphasized the coercion of secondary employers that might
follow from a successful appeal to workers and consumers to lawfully support the union’s
cause.

275. See NLRB v. Retail Store Emps. Union, Local 1001, 447 U.S. 607, 619 (1980) (Ste-
vens, J., concurring in part); see also THoMAs 1. EMERSON, THE SYSTEM OF FREEDOM OF Ex-
PRESSION 445—47 (1970); Archibald Cox, The Influence of Mr. Justice Murphy on Labor Law, 48
MicH. L. Rev. 767, 782—89 (1950). Of course if the picket was backed by a threat of physical
assault, that would be unprotected. That is not what I mean by “peaceful picketing.” But such
a threat should not be presumed and is not presumed outside the union setting. See Claiborne
Hardware, 458 U.S. at 933—34.
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suggests a constitutional basis for some of the restrictions on peaceful
picketing.

This potential and decidedly partial defense of the Taft-Hartley restric-
tions on peaceful picketing turns out to be illusory, however, because Taft-
Hartley itself prohibited union-security agreements that made union mem-
bership a condition of employment.?”¢ Thereafter, unions controlled their
membership but not workers’ jobs, and their power to discipline their mem-
bers for crossing a picket line neither threatened workers’ livelihoods nor
was amplified by the special legal powers of unions. At that point, a union’s
decision to back up a picket line with the threat of union discipline against
members who cross it should be a matter between unions and their mem-
bers within their expressive and associational freedoms.?””

The law’s restrictions on recognitional picketing present a different link
between the unusual legal restrictions to which unions are subject and their
unusual legal powers. This picketing appeals to consumers and employees to
withhold their patronage or labor from an employer, with the aim of induc-
ing employees to join the union or of inducing the employer to recognize
and bargain with a union. The language of the provision, now section
8(b)(7) of the NLRA, is intricate and opaque,?”® but a major target is picket-
ing that threatens to induce an employer to recognize a union that lacks
majority support among the employees. That action, unlike the action urged
by secondary picketing, would itself violate the NLRA.?”®

276. See supra note 55 and accompanying text. On the ground in the 1950s, unions often
still exercised power over employment. See Summers, supra note 56, at 808—10. They rarely do
now, and the burden of proving the role of economic coercion in fortifying the union’s mes-
sage should rest on the party seeking to restrict peaceful expression. Cf. Claiborne Hardware,
458 U.S. at 932-34 (holding that the First Amendment requires complaining businesses to
prove that any economic damages from civil rights picketing stemmed from violence or physi-
cal threats against would-be customers rather than peaceful persuasion).

277. Once union membership could no longer be made a condition of employment, a
worker’s decision to join the union fairly subjects the worker to collective decisions about
support of strikers, for example. Union membership in the presence of such policies represents
a precommitment to solidarity and mutual support, and the union is entitled to enforce that
precommitment. See David Abraham, Individual Autonomy and Collective Empowerment in
Labor Law: Union Membership Resignations and Strikebreaking in the New Economy, 63 N.Y.U.
L. Rev. 1268, 1283—86 (1988). Professor Abraham argues persuasively that the union should
be entitled to enforce that commitment even against members who resign during a strike and
become strikebreakers, contrary to the Supreme Court’s holding in Pattern Makers’ League of
North America v. NLRB, 473 U.S. 95 (1985). But especially given the strong commitment to a
right of exit in cases like Pattern Makers’, those who choose to remain union members, and
who have the right to participate in its collective decisions, can fairly be bound by those
decisions.

278.  See, for example, the NLRB’s own exegesis of section 8(b)(7) at Recognitional Picket-
ing (Section 8(b)(7)), NLRB, http://www.nlrb.gov/rights-we-protect/whats-law/unions/recog-
nitional-picketing-section-8b7 (last visited May 14, 2015).

279. NLRA section 8(a)(2) prohibits employers from recognizing a union that does not in
fact represent a majority of employees. Int’l Ladies’ Garment Workers’ Union v. NLRB, 366
U.S. 731, 737-38 (1961).



November 2015] Are Unions a Constitutional Anomaly? 227

Restrictions on peaceful picketing with that aim and likely effect might
pass First Amendment muster even if the law gave no special backing to
collective bargaining; but they might not. First Amendment principles nor-
mally require a tight fit between the restrictions on speech and the actual
risk and harm of unlawful conduct.?®® But if we step back and look at the
restrictions within their larger statutory frame, they may be more defensible.
Once duly recognized, the union can invoke both the power of exclusive
representation and the employer’s legal duty to bargain in good faith. Given
the legal consequences of workers’ choice of union representation, the re-
strictions on recognitional picketing might be justified as ensuring that
union recognition is indeed founded on employees’ majority support and
not only on employers’ submission to economic pressure.

In short, the role of labor law in magnifying the impact of labor picket-
ing might have justified narrow-gauged restrictions; but it cannot justify the
broader restrictions on peaceful picketing that Congress actually enacted in
1947. The Supreme Court has twice recognized Congress’s overreach; it in-
voked the doctrine of constitutional avoidance in support of a narrow read-
ing of the secondary boycott ban that permits some secondary appeals to
consumers that the text might appear to prohibit.?®! But what remains is a
broad content-specific ban on expression that is constitutionally protected
in the hands of other speakers. The Court has defended the labor-specific
restrictions on picketing, particularly secondary picketing, as part of “Con-
gress’ striking of the delicate balance between union freedom of expression
and the ability of neutral employers, employees, and consumers to remain
free from coerced participation in industrial strife.”?®> But there is nothing
delicate about this balance. It restricts the freedom of expression of both
unions and their members because their speech threatens to persuade work-
ers and customers to make common cause with them and withdraw their
labor and patronage when they have every right to do so. Reframing these

280. Expression that urges, and risks incitement to, unlawful action may be restricted or
punished under the First Amendment, but the standard for justification is quite strict. See
Cohen v. California, 403 U.S. 15, 16—19 (1971); Brandenburg v. Ohio, 395 U.S. 444 (1969)
(per curiam). Alternatively, expression that amounts to solicitation of unlawful activity might
be subject to punishment. But the line between mere advocacy and either incitement or solici-
tation of unlawful activity is closely guarded by First Amendment doctrine.

281. Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485
U.S. 568 (1988) (construing section 8(b)(4) not to reach nonpicketing publicity aimed at cus-
tomers); NLRB v. Fruit & Vegetable Packers, Local 760, 377 U.S. 58 (1964) (construing section
8(b)(4) not to reach picketing of a secondary retailer that seeks only to discourage purchase of
a single struck product that accounts for a trivial percentage of the retailer’s sales).

282. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 912 (1982) (quoting NLRB v.
Retail Store Emps. Union, Local 1001, 447 U.S. 607, 617-618 (Blackmun, J., concurring in
part)). The Court also characterized labor picketing as an economic activity, versus the expres-
sion on public issues involved in a civil rights picket. Id. at 913. But that distinction is at odds
with both Thornhill v. Alabama, 310 U.S. 88 (1940), and political controversy and the role of
politics and solidarity in labor conflict. Note, Labor Picketing and Commercial Speech, supra
note 101.
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challenges suggests a partial defense in the few instances in which the un-
ions” speech either draws on or threatens to unjustifiably trigger distinct
legal powers of unions. But absent that more finely calibrated inquiry into
the delicate balance struck by Congress, the law’s infringement on the First
Amendment rights of unions and their members stands unjustified.

4. Worker Centers as Labor Organizations?
The Quid Without the Quo

The analysis proposed here would also reframe a brewing dispute over
whether “worker centers” are “labor organizations” subject to the burdens
and restrictions of the NLRA.?%3 Worker centers typically organize and serve
low-wage workers and especially immigrant workers—day laborers, farm
workers, janitors, restaurant workers, car wash workers—many of whom
face chronic and serious employment law violations.?#* Worker centers edu-
cate workers about their rights, protest and publicize employer misconduct,
litigate under various employment laws, and pressure employers to raise
wages and working conditions above the legal minimum, for example, to
pay a living wage.?®> Most worker centers operate on a financial shoestring,
for they depend on voluntary member dues from their low-income constitu-
ents, sometimes supplemented by foundation grants or trade union
support.286

Despite their limited resources, worker centers have mustered extraordi-
nary organizational energy and have become a thorn in the side of some
employers. Hence the recent drumbeat, sounded by the Chamber of Com-
merce and others, that many worker centers that represent “employees”
within the scope of the NLRA are “labor organizations”” with the same
legal obligations and restrictions as the United Auto Workers. That would be
suffocating for most of these low-budget, informal organizations.?®® It would

283. A precursor to the argument in this Section is sketched in EsTLUND, supra note 8, at
181-85. For two other recent analyses of the legal status of worker centers under the NLRA,
neither of which focuses on the constitutional questions that would be raised by their coverage
under the Act, see Fisk, supra note 181, and Thomas .M. Gottheil, Not Part of the Bargain:
Worker Centers and Labor Law in Sociohistorical Context, 89 N.Y.U. L. Rev. 2228 (2014).

284. See JANICE FINE, WORKER CENTERS: ORGANIZING COMMUNITIES AT THE EDGE OF
THE DREAM (2006); Jennifer Gordon, We Make the Road by Walking: Immigrant Workers, the
Workplace Project, and the Struggle for Social Change, 30 Harv. C.R.-C.L. L. Rev. 407, 407-09,
428-29 (1995).

285. See Gordon, supra note 284, at 433-37.
286. See id. at 442—43.

287. For a recent argument in favor of coverage, see Stefan J. Marculewicz & Jennifer
Thomas, Labor Organizations by Another Name: The Worker Center Movement and Its Evolution
into Coverage Under the NLRA and LMRDA, 13 ENGAGE: J. FEDERALIST Soc’y Prac. GROUPS,
Oct. 2012, at 79.

288. Others have explored the section 2(5) problem facing worker centers. See Alan Hyde,
New Institutions for Worker Representation in the United States: Theoretical Issues, 50 N.Y.L.
ScH. L. Rev. 385, 406—09 (2006); Eli Naduris-Weissman, The Worker Center Movement and
Traditional Labor Law: A Contextual Analysis, 30 BERKELEY J. Emp. & LaB. L. 232, 277-323
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bring into play restrictions on secondary pressures, which might bar worker
centers from peacefully picketing the customers, building owners, or other
employers that ultimately use the workers’ labor. It might also trigger the
LMRDA'’s detailed reporting and disclosure requirements and regulations of
the internal affairs of labor organizations.?®® Those burdens weigh heavily on
traditional trade unions—with their thousands of members, millions of dol-
lars in membership dues, and sizable organizations and staffs. These burdens
would be fatal—as they are likely intended to be—for most worker centers.

The argument that worker centers are covered by the labor laws is
founded on the NLRA’s broad definition of “labor organization”—the stat-
utory term for labor unions—which includes “any organization of any kind,
or any agency or employee representation committee or plan, in which em-
ployees participate and which exists for the purpose, in whole or in part, of
dealing with employers concerning grievances, labor disputes, wages, rates of
pay, hours of employment, or conditions of work.”>** Most worker centers
are organizations in which employees participate,®! and they typically con-
cern themselves with terms and conditions of employment. The main ques-
tion is whether worker centers “exist for the purpose, in whole or in part, of
dealing with employers” on those matters. Under longstanding precedent,
“dealing with” is not limited to collective bargaining, but includes a pattern
of bilateral exchange between employee groups and employers.?> Thus far,
worker centers have not been found to meet this criterion.?”* But the more
actively worker centers seek to improve workers’ wages and working condi-
tions and the more regularly they interact with employers, the more they
might look like labor organizations.

(2009); David Rosenfeld, Worker Centers: Emerging Labor Organizations—Until They Confront
the National Labor Relations Act, 27 BERKELEY J. Emp. & LaB. L. 469, 493—98 (2006).

289. The LMRDA’s definition of labor organization incorporates the NLRA definition,
and then adds several specific categories of unions or union federations. Compare 29 U.S.C.
§ 402(i) (2012) (LMRDA definition), with 29 U.S.C. § 152(5) (NLRA definition). It could
conceivably be given either a narrower or a broader meaning than the NLRA’s definition.
Compare Marculewicz & Thomas, supra note 287, at 84—85 (arguing for broader coverage),
with Naduris-Weissman, supra note 288, at 287-91 (arguing for narrower coverage). The latter
makes more sense, even apart from the argument presented here, given that the LMRDA was
clearly not meant to cover company-sponsored employee representation plans of the sort that
the NLRA clearly was intended to cover.

290. 29 U.S.C. § 152(5).

291. They may not participate in a representative capacity, as NLRB caselaw requires. See
Electromation, Inc., 309 N.L.R.B. 990, 994—97 (1992). Moreover, some worker centers re-
present individuals who are not employees covered by the NLRA; they are not affected by the
controversy explored here.

292. Id. at 995 (citing NLRB v. Cabot Carbon Co., 360 U.S. 203 (1959)).

293. For example, the NLRB’s general counsel’s office determined that ROCNY, a worker
center serving restaurant workers, was not a labor organization because its efforts to pressure a
restaurant to settle a lawsuit on behalf of employees were neither of a type nor of an extent to
qualify as “dealing” under the NLRA. Memorandum from Barry J. Kearney, Assoc. Gen.
Counsel, Div. of Advice, NLRB, to Celeste Mattina, Reg’l Dir., Region 2, NLRB 1—4 (Nov. 30,
2006), http://apps.nlrb.gov/link/document.aspx/09031d4580010c5a. For a review of the rele-
vant NLRB caselaw, see Marculewicz & Thomas, supra note 287, at 83—84.
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The argument that worker centers are subject to the constraints of fed-
eral labor law confronts a serious and underappreciated constitutional hur-
dle, and the foregoing account of the quid pro quo embodied in the labor
laws’ treatment of unions explains why. Worker centers do not seek exclusive
representation of a group of employees on the basis of majority rule. They
do not seek to invoke a legal duty of employers to bargain with them. And
they do not seek to compel payment of dues or fees from nonmembers
through bargaining. Without the powers of exclusive representation, the
duty to bargain, and mandatory dues exaction that unions have or seek,
worker centers are simply associations of workers pursuing shared interests
through constitutionally protected forms of expression. Without those sui
generis union powers, there is no constitutional justification for denying
worker centers the full freedom of expression, assembly, and association,
and the freedom from intrusive regulation of their internal affairs, that other
voluntary associations enjoy. In short, serious constitutional questions
would arise from a construction of the labor laws that would suppress these
organizations’ freedom of association, expression, and advocacy, or doom
them altogether.

The doctrine of constitutional avoidance, so often invoked in decisions
construing the NLRA,?** makes good sense here. “Dealing with” could well
be construed to include the regular exchanges with employers that are typi-
cal of both independent unions and internal workplace committees but not
the more episodic interactions typical of worker centers. The very broadly
worded definition of labor organization was first enacted in 1935 to reach,
and ban, organizations that were seen as too weak and dependent on em-
ployers to represent employees effectively. That definition remained when
Congress sought to regulate labor organizations that were deemed too pow-
erful in 1947, in part by virtue of the legal powers that Congress had granted
unions in 1935. Worker centers have neither the peculiar vulnerabilities of
company unions nor the extraordinary legal powers of independent unions.
There is no reason to believe that Congress meant to reach small, informal,
but independent associations of workers like worker centers. Absent major
changes in the size and ambition of worker centers, they exist outside the
quid pro quo of labor law, and they should be left there.

C. The Future of the Quid Pro Quo and of Unions

The present situation of worker centers suggests one vision of the future
of labor unions: a return to voluntary associations of workers with neither
the enhancements nor the encumbrances of the labor laws. For now, the
doctrine of exclusivity and its corollary, the duty of fair representation, is a
large part of the argument for sustaining the legality of mandatory fair-

294.  See, e.g., Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trade Council,
485 U.S. 568, 57576 (1988); Commc’'ns Workers of Am. v. Beck, 487 U.S. 735, 761—62
(1988); NLRB v. Fruit & Vegetable Packers, Local 760, 377 U.S. 58, 62—64 (1964). Cf. Steele v.
Louisville & Nashville R.R., 323 U.S. 192 (1944) (employing constitutional avoidance under
the RLA).



November 2015] Are Unions a Constitutional Anomaly? 231

share agency fees. But if that argument fails, and the “right-to-work” ban on
mandatory fees is imposed nationwide by judicial fiat, that threatens to un-
ravel the logic of exclusivity.?> The unraveling might come at the hands of
the “right-to-work” movement, whose challenge to exclusive representation
lies just beneath the surface of its assault on agency fees (and is currently
working its way through the courts).?® Or it might come at the hands of
unions, which might conclude that exclusive representation of nonmembers
and its correlative duty of fair representation are unsustainable without the
ability to bargain for fair-share agency fees. Fisk and Sachs have laid out the
logic by which unions might abandon claims to exclusive representation and
avoid the duty to fairly represent nonmembers in a “right-to-work”
regime.?”’

If exclusivity were to fall, and unions represented only their own mem-
bers, then the only remaining extraordinary legal power of unions—what
the law adds to the aggregate economic power of unions’ members—would
lie in the ability to compel employers to bargain. That legal duty is of notori-
ously limited value to a union faced with an employer that is determined to
avoid an agreement.?® For a union that placed little faith in the legal duty to
bargain, there would be little gained in demonstrating its majority support
and therefore little reason to identify an “appropriate bargaining unit”—the
denominator for the determination of majority status.

In short, if a universal “right-to-work” regime did indeed kick a critical
pillar out from under our system of exclusive representation and majority
rule, it might lead back to a form of “voluntarism,” or “members-only”
bargaining across the board: no power and no duty on unions’ part to re-
present nonmembers and no duty on employers’ part to bargain with un-
ions.?** Members-only bargaining without exclusivity, majority rule, and an
employer duty to bargain would be an altogether different system of indus-
trial relations.’® As long as the rest of the NLRA remained on the books, it
would still protect employees who engage in union organizing or other con-
certed activity from employer reprisals. That too might be up for grabs if the

295. For a similar claim regarding piecemeal attacks on Canada’s Wagner Model, see Brian
Langille & Josh Mandryk, Unintended Consequences: The Legal Incoherence of a Piecemeal At-
tack on Majoritarianism and Exclusivity (Nov. 4, 2013) (unpublished manuscript), http://ssrn
.com/abstract=2349631.

296. See Transcript of Oral Argument at 18—20, Harris v. Quinn, 134 S. Ct. 2618 (2014)
(No. 11-681); see also LEE, supra note 37, at 246.

297.  See supra text accompanying notes 270—272.
298. See Fisk & Pulver, supra note 153, at 54—56.

299. That is not members-only bargaining as Professor Morris envisions it—that is, the
right to union representation and an employer duty to bargain with the union for any employ-
ees who choose it, but exclusive representation once those employees make up a majority.
MorRis, supra note 146, at 215—19.

300. In some ways this regime would recall the collective liberty of contract that some
unions sought, and for a brief moment arguably achieved under federal law, before the NLRA.
See supra note 138. Unions sought exclusive representation, but without any legal compulsion
on employers to grant it or to recognize and bargain with the union at all.
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basic framework of exclusivity and majority rule were to collapse into a vol-
untarist free-for-all.>!

In this imaginary voluntarist regime, courts would have to revisit the
constitutionality of the extraordinary restrictions on unions’ peaceful ex-
pression. That also follows from the quid pro quo thesis developed here: the
extraordinary legal powers entailed by exclusive representation and the em-
ployer duty to bargain—at least under the old closed or union shop—argua-
bly amplified the impact of some union picketing and might have justified
some restrictions. But purely voluntarist unions—self-governing associa-
tions of workers with no special legal powers or privileges—should enjoy the
same constitutional freedoms of association, assembly, and expression that
every other voluntary membership organization enjoys. Those freedoms
have expanded in the last half-century, while unions have remained en-
meshed in a body of federal labor law that has largely resisted the incursion
of constitutional norms, except for the ever more robust First Amendment
right to refrain.>> Of course voluntarist unions, like any other groups, would
still be subject to laws against trespass, assault, and the like, as well as rea-
sonable content-neutral restrictions on the time, place, and manner of ex-
pression. But unions that are not endowed with exceptional legal powers
should be as free as other groups currently are to make peaceful and truthful
appeals to customers and workers to support them, to take lawful sympa-
thetic actions in their disputes with employers, and to seek the support of
their members and allies.

So too with the LMRDA’s manifold regulations of unions’ internal af-
fairs. If unions were voluntary membership organizations, supported by
their own members and endowed with no special legal powers, what would
justify the law’s intrusive reporting and disclosure requirements or its exten-
sive regulation of internal union elections and members’ rights? Those kinds
of regulations are not imposed, and likely cannot constitutionally be im-
posed, on most ordinary voluntary associations. If unions were no longer
anomalous in their legal powers and privileges, why should they be subject
to anomalous legal restrictions and regulations?**

Of course, workers are still heavily dependent on their jobs for a decent
livelihood, and the economy and its productive enterprises are still depen-
dent on workers’ labor.>** Those features of work are still a source of poten-
tial power, passion, and disruption. It is possible that voluntarist unions

301. Although that would offend core principles of the International Labor Organization,
to which the United States is bound, that require member nations to protect individuals’ free-
dom to form a union from employer reprisals.

302. See Estlund, supra note 40, at 1580—86.

303. One might attempt to reconstruct an argument for regulating these voluntarist un-
ions based solely on their economic power. But that argument would have to reckon with the
expressive nature of unions. Moreover, one might ask, how much power do unions have nowa-
days? And how much economic power would they have if stripped of their exceptional legal
powers and privileges?

304. On the other hand, it is easier for many employers in a global and mobile economy
to find labor elsewhere, and it may be harder for workers in today’s more diverse workforces
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could regain enough collective economic power not only to trigger but also
to justify restrictions on unions beyond what is now constitutionally permis-
sible for ordinary voluntary associations. But if unions had that kind of eco-
nomic power, they might also have the political clout to exact some
concessions of their own. And there might begin the construction of a new
sui generis body of law for unions—a new quid pro quo.

There is nothing inevitable, of course, in the imagined reconstruction of
labor law’s quid pro quo from the bottom up. The labor law statutes con-
structed in the twentieth century in the United States and elsewhere grew
out of a social, political, and economic world very different from ours today.
If the existing system of collective bargaining were to collapse into volunta-
rism, one can imagine unions dispersing into the heterogeneous domain of
voluntary associations, with some morphing into professional associations,
others becoming advocacy organizations like the AARP or the Sierra Club,
and others functioning like today’s worker centers. The remaining niches of
collective bargaining might largely melt into the nonunion labor market,
with its mix of market forces, managerial power, and statutory employment
protections.®> That mix might look quite different, of course, without the
political voice that unions have given workers in Congress since the 1930s,
and without the “union threat effect” that has historically nudged employers
toward more generous and decent employment practices than they might
otherwise choose.>* That is another version of the future that awaits unions
and their constituents, allies, and adversaries if the existing legal framework
for collective bargaining collapses into voluntarism.

CONCLUSION

The mid-twentieth century labor law settlement followed a long and
tumultuous period in which “the labor question” topped the nation’s do-
mestic policy agenda. Labor unions in the United States today are the prod-
uct of two centuries of independent labor activism and collective self-help;
an almost equally long history of liabilities and restrictions grounded in
criminal law, tort law, equity, and antitrust law, eventually cabined and
codified into federal labor law; and, since the New Deal, a set of unique
statutory rights and powers on the other side of the ledger. The basic con-
stellation of legal entitlements that define unions in our system of collective
bargaining has an internal logic unlike that any other domain of regulation,
including those in which private organizations play a central role.

and more fragmented production networks to submerge their individual identities and inter-
ests in pursuit of collective gains.

305. There are other powerful economic forces pushing in that same direction. See
Wachter, supra note 6.

306. For evidence on the union threat effect, see David Neumark & Michael L. Wachter,
Union Effects on Nonunion Wages: Evidence from Panel Data on Industries and Cities, 49 INDUS.
& LaB. REL. REV. 20 (1995).
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The basic contours of that system have now been fairly stable, if not
stagnant, for over half a century.’*’ In the meantime, unions have become a
shadow of their mid-twentieth century selves, especially in the private sector.
Once lauded as a source of “countervailing power” against powerful corpo-
rations,’®® and once capable of helping workers secure a fair share of the
fruits of rising prosperity and productivity,>® unions are now struggling for
survival in an ever more inequitable economy. That is partly because the
twentieth-century collective bargaining framework in which they operate is
in serious need of renovation. Perhaps its basic architecture—the basic quid
pro quo and the principle of exclusive representation at its core—needs to
be reimagined. Certainly workers need alternative forms of collective en-
gagement around work and wages outside that basic architecture; that is why
the legal status of worker centers is so important. But these projects of
reimagination, reform, and reconstruction belong to the people—the work-
ers, unions, employers, and others who care about their fate. It is not for the
Supreme Court to start pulling pillars and beams out of the existing struc-
ture, heedless of the harm to its overall integrity, at the risk of bringing the
roof down on the heads of the millions of workers who still find shelter
there.

307. See James J. Brudney, Gathering Moss: The NLRA’s Resistance to Legislative Change,
26 A.B.A. J. LaB. & Emp. L. 161 (2011); Estlund, supra note 40.

308. See JouHN KENNETH GALBRAITH, AMERICAN CAPITALISM: THE CONCEPT OF COUN-
TERVAILING POWER 137-38 (1952).

309. See, e.g., TimoTHY NOAH, THE GREAT DIVERGENCE: AMERICA’S GROWING INEQUAL-
1ty Crists AND WHAT WE CaN Do Asour It 128 (2012); David Jacobs & Lindsey Myers,
Union Strength, Neoliberalism, and Inequality: Contingent Political Analyses of U.S. Income Dif-
ferences Since 1950, 79 Am. Soc. Rev. 752 (2014); Frank Levy & Peter Temin, Inequality and
Institutions in 20th Century America, (Nat'l Bureau of Econ. Research, Working Paper No.
13106, 2007), http://www.nber.org/papers/w13106.pdf.
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